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Dis excellent Tract has for many years been ver) 
carce, although ſeveral times flrongly recon- 
mended by the beſt writers on the Engliſh conſli- 
tution; and in particular by the learned and 
able author of The Letter upon Libels and 


Warrants, Sc. As that ingenious work treats 
fo fully upon the rights and privileges of Petit and 
Special Furies, this admired performance, on 
the ſubjeft of Grand Furies, is thought to be its 
proper companion. 


| MVSEVM 
BRITANNICVM 
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ISHOP Burnet informs us, that this Tract 
was written on occaſion of the Grand 


Jury of the city of London returning an 
Ignoramus upon a bill of indictment preſented 
againſt Lord Shafteſbury in the year 168 1. The 
court declaiming violently againſt this Jury, 
and affirming that they were actuated by a ſpirit 
of party, it was urged in their defence(ſays the 
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ſhop) “ that by the expreſs words of their 


oath, they were bound to make true preſent- 
ments of what ſhould appear true to them; 
and therefore if they did not believe the 
evidence, they could not find a bill, though 
{worn to. A book was writ to ſupport that, 
in which both law and reaſon were brought 
to confirm it. It paſt as writ by Lord Eſſex, 
though I underſtood afterwards it was writ 
by SOMERS, who was much eſteemed and 
often viſited by Lord Eſſex, and who truſted 
himſelf to him, and writ the beſt papers 
that came out in that time. It 1s true, by 
the practice that had generally prevailed, 
Grand Furies were eaſy in finding bills upon 
a ſlight and probable evidence. But it was 
made out, that the words of their oath, 
and the reaſon of the law, ſeemed to oblige 
them to make no preſentments, but ſuch 


as they believed to be true.“ Vol. I. p. 50g. 
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A certain living writer ſþeaks thus : ** Since 


many have been the attempts to break in 
upon its conſtitution; and with various 
ſucceſs. More than once it has, ſeemingly, 
been quite overturned and deſtroyed, either 
by the open attacks of violence, or by the 
more ſure ways of undermining, ſapping 
and corrupting ; and ſometimes by all to- 
gether : but ſuch has been- our happineſs, 
that providence has, hitherto, been ſo be- 
nign, as, upon all ſuch occaſions, to 
ſtretch forth the almighty arm in our de- 
fence, never failing to animate ſome great 
and good men to undertake the recovery of 
our civil and religious rights; and enlight- 
ening the minds of the people, to a noble 
imitation of their virtue and courage. 

* One of which was the great author of 
The Security of Engliſhmen's Lives; who, at 
a time when deſpotiſm had taken long 
{trides towards, and very near had broke 
down all the fences of liverty, ſent forth 
this ſmall Treatiſe into the world ; which, 
together with ſome other excellent things 
publiſned about the ſame time, convinced 
the generality of the people of the ineſti- 
mable value of thoſe birth-rights, which 
were ihen going to be taken from them ; 
and raiſed that ſpirit throughout the king- 
dom, which was at laſt productive of the 
great and happy REvoLuTIoN ; which re- 
ſtored our antient rights and privileges, and 


confirmed them to us ſo ſtrongly, that no- 


« thing 


(s) | 

* thing leſs than a general luxury and depra- 

« yity of manners, and their natural and in- 

40 ſeparable concomitant, an univerſal cor - 
« ruption, can ever deprive us of them. 

« One of the great outworks of liberty is 

« aGrand Fury ; which, by our old conſtitu- 


« tion, was the principal guard of every man's 


« life, liberty and eſtate ; for by our known 


« laws no ſubject of this realm could be 
brought to the bar of juſtice, without 
« having his caſe firſt inquired into by a 
8 . Jury; who are in the firſt place to 
« examine whether the charge be in its own 
nature criminal or indictable ; and ſecondly, 
« whether the perſon ſo charged be guilty of 
© the fact for which he ſtands accuſed. If 
jn the firſt inſtance they don't find the 
e charge to be in its own nature criminal or 
e indictable, then they have nothing more to 
do than to diſcharge the bill as inſufficient; 
« and in the ſecond inſtance, if the accuſa- 
tion be not properly ſupported by evidence, 
* they mult by their oaths throw — the in- 
% dictment, to the great relief of the unhap- 
* py perſon ſo accuſed: and that this 1s a 
„principal part of a Grand jury's office, 
appears not only from legal reaſon, but by 
expreſs ſtatutes, viz. 25 Edw. 3. 4, and 42 
* Edv. 3. 3, which ſay. « that for prevent- 
ing miſchiefs done by FALSE ACCU- 
" SERS, none ſhall be put to anſwer, un- 
© leſs it be by indictment, or preſentment of 
* good and lawful men of the fame neigh- 

* bourhood where ſuch deeds be done; 
66 which 
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(6) 
which can be meant of no other than 2 
Grand Jury. | 
But, alas! how often has this well-con- 
trived barrier of liberty been broke in upon 
by the unconſtitutional method of bringing 
or filing informations in the court of 
King's Bench, and obliging many of the 
beſt ſubjects of this realm, to anſwer at 
that or ſome other awful tribunal, for no 
crimes but bravely endeavouring to ſupport 
the rights and privileges of Engl/i/hmen, 
without ſo much as ſuffering a Grand Jury 
to inquire whether the caſe be criminal or 
not? This unconſtitutional method of bring- 
ing informations, and charging the ſubjects 
of this realm, by the crafty way of innuendo, 
with the moſt flagitious crimes, deſerves 
the ſtricteſt attention of the legiſlature, and 
calls aloud upon the great council of the 


nation for redreſs.” Rights of Engliſhmen. 


Another modern writer, after very ſtrongly 


recommending the republication of this Tratt, ſays, 


This little book explains the whole duty of 
Grand Juries, the high importance of them 
to every individual in the kingdom, as the 
life and ſafety of all depends upon them. 
It alſo ſhews their independency of judges; 
explains the duty and power of judges, and 
not only of judges but of kings, and is a full 
account of that moſt eſſential part of the 
Engliſh conſtitution, upon which all our 


other liberties depend.” Advice to Pofterity. 
THE 


_ hw. 
. * «7 — 
* bd Aa. A jo” : P xy 2 oy — 
* ** ws > I > oY "I" % l —" 


TEC U-KFTY 
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Written by Lond SOMERS, 


ment, and of human ſociety, were 
the ſecurity of mens lives, liberties 
and properties, mutual aſſiſtance and help 
unto each other, and proviſion for their com- 
mon benefit and advantage; and where the 
fundamental laws and conſtitution of any go- 
vernment have been wiſely adopted unto thoſe 
ends, ſuch countries and kingdoms have in- 
creaſed in virtue, proweſs, wealth, and hap- 
pineſs, whilſt others, through the want of 
ſuch excellent conſtitutions, or neglect of 
preſerving them, have been a prey to the 
pride, luſt and cruelty of the moſt potent, 
and the people have had no aſſurance of their 
liberties or lives, but from their grace and 
pleaſure : they have been many times forced 
to welter in each other's blood, in their maſter's 
quarrel for dominion, and at beſt they have 
ſerved like beaſts of burden, and by continual, 
baſe ſubſerviency to their maſter's vices, have 
loſt all ſenſe of true religion, virtue and man- 
hood, | 
Our 


T HE principal ends of all civil govern- 


(8) 855 
Our anceſtors have been famous in their 
generations for wiſdom, piety, and courage, in 
forming and preſerving a body of laws to ſe- 
cure themſelves and their poſterities from 
ſlavery and oppreſſion, and to maintain their 
native freedoms ;- to be ſubject only to the 
laws made by their own conſent in their ge- 
neral aſſemblies, and to be put in execution 
chiefly by themſelves, their officers and aſſiſt- 
ants; to be guarded and defended from all 
violence and force, by their own arms, kept 
in their own hands, and uſed at their own 
charge under their prince's conduct ; entruſt- 
ing nevertheleſs an ample power to their kings 
and other magiſtrates, that they may do all 
the good, — enjoy all the happineſs, that 
the largeſt ſoul of man can honeſtly wiſh; and 
carefully providing ſuch means of correcting 
and puniſhing their miniſters and counſellors, 
if they tranſgreſs the laws, that they might 
not dare to abuſe or oppreſs the people, or de- 
fign againſt their freedom or welfare. 
This body of laws our anceſtors always 
eſteemed the beſt inheritance they could leave 
to their poſterities, well knowing that theſe 
were the ſacred fence of their lives, liberties, 
and eſtates, and an unqueſtionable title where- 
by they might call what they had their own, 
or ſay they were their own men: the ineſti- 
mable value of this inheritance moved our 
projenitors with great reſolution bravely from 
age to age to defend it; and it now falls to 
our lot to preſerve it againſt the dark contri- 


vances of a popiſh faction, who would by 
frauds, 


(9) 

frauds, ſham-plots, and infamous perjuries, 
deprive us of our birth-rights, and turn the 
ints of our ſwords (our laws) into our own 
e they have impudently ſcandalized our 
parliaments, with deſigns to over-turn the 
| monarchy, becauſe they would have excluded 
a popiſh ſucceſſor, and provided for the ſe- 
curity of the religion and lives of all proteſ- 
tants: they have cauſed lords and common- 
ers to be for a long time kept in priſons, and 
ſuborned witneſſes to ſwear matters of treaſon 
againſt them ; endeavouring thereby, not only 
to cut off ſome who had eminently appeared 
in parliament for our antient laws, but through 
them to blaſt the repute of parliaments them- 
ſelves, and to leſſen the people's confidence in 
thoſe great bulwarks of their religion and go- 

yernment. 8 
The preſent purpoſe is to ſhew how well 
our worthy forefathers have provided in our 
law for the ſafety of our lives, not only againſt 
all attempts of open violence, by the ſevere 
puniſhment of robbers, murderers, and the 
like, but the ſecret poiſonous arrows that fly 
in the dark, to deſtroy the innocent by falſe 
accuſation and perjuries. Our law-makers 
toreſaw both their dangers from malice and 
paſſion, that might cauſe ſome of private con- 
dition to accuſe others falſly in the courts of 
juſtice, and the great hazards of worthy and 
eminent men's lives, from the malice, emula- 
ton, and ill deſigns of corrupt miniſters of 
hate, or otherwiſe potent, who might com- 
mit the moſt odious of murders in the form 
5 and 
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110) 
and courſe of juſtice; either by corrupting of 
judges, as dependent upon them for their 
honour and great revenue, or by bribing and 
hiring men of depraved principles, and def. 

erate fortunes, to {wear fallly againſt them; 
doubtleſs they had heard the ſcriptures, and 
- obſerved that the great men of the Jews 
ſought out many to ſwear treaſon and 
blaſphemy againſt Jeſus Chriſt: they had 
heard of Abab's courtiers and judges, who in 
the courſe and form of juſtice, by falſe witneſſes, 
murdered Naboth, becauſe he would not ſubmit 
bis property to an arbitrary power. Neither 
were they ignorant of the antient Roman hil- 
tories, and the peſtilent falſe accuſers that a- 
bounded in the reign of ſome of thoſe empe- 
rors, under whom the greateſt of crimes was 
to be virtuous : therefore, as became good le- 
giflatures, they made as prudent proviſion as 
perhaps any. country in the world enjoys, for 
equal and impartial adminiſtration of juſuce 
in all the concerns of the people's lives; that 
every man, whether lord or commoner, might 
be in ſafety, whilſt they lived in due obedience 
to the laws. 

For this purpoſe it is made a fundamental 
in our government, that unleſs it be by par- 
liament, no man's life ſhall be touched for 
any crime whatſoever, fave by the judgment 
of at leaſt twenty-four men *; that 1s, twelve 
or more, to find the bill of indictment, whe- 
ther he be peer of the realm, or commoner, 
and twelve peers, or above, if a lord, if not, 


See Lord Coke”; Inſtit. zd part, p. 40. 
| twelve 


2 
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twelve commoners, to give the judgment upon 
the general iſſue joined * ; of theſe twenty-four 
the firſt twelve are called the grand inqueſt, 
or the grand jury, for the extent of their power, 
and in regard that their number muſt be more 
than twelve, ſometimes twenty-three, or twen- 
ty-five, never were leſs than thicteen, twelve 
whereof at leaſt muſt agree to every indict- 
ment, or elſe it is no legal verdict; if eleven 
of twenty-one, or of thirteen, ſhould agree 
to find a bill of indictment, it were no verdict. 
The other twelve, in commoners caſes, are 
called the petit jury, and their number is ever 
twelve; but the jury for a peer of the realm 
may be more in number, though of like au- 
thority. The office and power of theſe juries 
is judicial, they only are the judges from 
whoſe ſentence the indicted are to expect life 
or death; upon their integrity and underſtand- 
ing, the lives of all that are brought into 
judgment do ultimately depend; from their 
verdict there lies no appeal; by finding guilty 
or not guilty, they do complicately reſolve 
both law and fact. 

As it hath been the law, ſo it hath always 
been the cuſtom, and practice of theſe juries, 
upon all general iſſues, pleaded in caſes civil 
as well as criminal, to judge both of the jaw 
and fact. So it is ſaid in the report of the 
Lord Chief ſuſtice Vaughan, in Buthel's caſe, 
that theſe juries determine the law in all mat- 
ters where iſſue is joined and tried, in the prin - 


* See Mag. Chart. Coke's 2d part of Init. p. 50, 51. 

+ See the Reports of the Lord Chief Juſtice Favghar, p. 152, 
151. 
32 cipal 


(12) 
cipal caſe, whether the iſſue be about a treſ. 
paſs or a debt, or diſſeizin in aſſizes, or a tort, 
or any ſuch like, - unleſs they ſhould pleaſe to 
give a ſpecial verdi& with an implicit faith 
in the judgment of the court, to which none 
.can oblige them againſt their wills, 

Theſe laſt twelve muſt be men of equal 
condition with the party indicted, and are 
called his peers; therefore if it be a peer of 
the realm, they muſt be all ſuch, when in- 
dicted at the ſuit of the king; and in the caſe 
of commoners, every man of the twelve muſt 
agree to the verdict freely, without compulſion, 
fear, or menace, elſe it is no verdict. Whe— 
ther the caſe of a peer be harder, I will not 
determine. Our anceſtors were careful that 
all men of the like condition and quality, pre- 
ſumed to be ſenſible of each other's infirmity, 
ſhould mutually be judges of each other's lives, 
and alternately taſte of ſubjection and rule; 
every man being equally liable to be accuſed, 

or indicted, and perhaps to be ſuddenly judg- 
ed by the party, of whom he is at preſent judge, 
if he be found innocent. Whether it be lord 
or commoner that is indicted, the law intends 
(as near as may be) that his equals that judge 
him, ſhould be his companions, known to 
him, and he to them, or at leaſt his neigh- 
bours or dwellers near about the place where 
the crime is ſuppoſed to have been committed, 
to whom ſomething of the fact muſt probably 
be known; and though the lords are not ap- 
pointed to be of the neighbourhood to the in- 
dicted lord, yet the law ſuppoſes them to be 
Companions, 


(13) 
companions, and perſonally well known each 
unto the other, being preſumed to be of a ſmall 
number (as they have antiently been) and to 
have met yearly or oftener in parliament, as 
by law they ought, beſides their other meet- 

ings, as the hereditary counſellors of the kings 
of England. If time hath altered the caſe of 
the lords, as to the number, indifferency and 
impartiality of the peers, it hath been, and 
may be worthy of the parliament's conſidera- 
tion, and the greater duty is incumbent upon 
grand juries, to examine with the utmoſt di- 
ligence the evidence againſt peers, before they 
find a bill of indictment againſt any of them, 
if in truth it may put their lives in greater 
danger. 

It is not deſigned at this time to undertake 
a diſcourſe of petit juries, but to conſider the 
nature and power of grand inqueſts, and to 
ſhew how much the reputation, the fortunes, 
and the lives of Engliſhmen, depend upon the 
conſcientious performance of their duty. 

It was abſolutely neceſſary for the ſupport 
of the government, and the ſafety of eve 
man's life and intereſt, that ſome ſhould be 
truſted to inquire after all ſuch as by treaſons, 
felonies, or leſſer crimes, diſturbed the peace, 
that they might be proſecuted, and brought to 
condign punithment ; and it was no leſs need- 
ſul for every man's quiet and ſafety, that the 
truſt of ſuch inquiſitions ſhould be put into 
the hands of perſons of underſtinding and 
integrity, indifferent, and impartial, that might 
ufer no man to be falſly accuſed, or defamed, 


nor 


[1 
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northelivesof any tobe put injeopardy; by the 
malicious conſpiracies of great or ſmall, or the 
perjuries of any profligate wretches : for theſe 
neceſſary, honeſt ends was the inſtitution of 

grand juries. 
Our anceſtors thought it not beſt to truſt this 
rreat concern of their lives and intereſts in the 
hands of any officer of the king's, or in any 
Judges named by him, nor inany certain num- 
ber of men during life, leſt they ſhould be 
awed or influenced by great men, corrupted by 
bribes, flatteries, or love of power, or become 
negligent, or partial to friends and relations, 
or purſue their own quarrels or private re- 
venges, or connive at the conſpiracies of 
others, and indict thereupon. But this truſt 
of inquiring out, and indicting all the crimi- 
nals in a county, is placed in men of the ſame 
county, more at leaſt than twelve of the moſt 
honeſt, and moſt ſuffictent for knowledge, 
and ability of mind and eſtate, to be from 
time to time at the ſeſſions and aſſizes, and 
all other commiſſions of oyer and terminer, 
named and returned by the chief {worn offi- 
cer of the county, the ſheriff, (who was alſo 
by expreſs law antiently choſen annually by 
the people of every county) and truſted with 
the execution of all writs and proceſſes of 
the law, and with the power of the county 
to ſuppreſs all violences, unlawful routs, ri- 
ots, and rebellions. Yet our laws left not 
the election of theſe grand inqueſts abſolute- 
ly to the will of the ſheriffs, but have de- 


ſcribed in general their qualifications, 8 
ſha 


( 15) 

ſhall inquire and indict either lord or com- 
moner : they ought, by the old common 
law, to be lawful liege people, of ripe age; 
not over-aged or infirm, and of good fame 
amongſt their neighbours, free from all rea- 
ſonable ſuſpicion of any deſign for himſelf or 
others, upon the eſtates or lives of any ſuſ- 
pected criminals, or quarrel, or controverſy 
with any of them : they ought to be indiffe- 
rent and impartial, even before they are ad- 
mitted to be ſworn, and of ſufficient under- 
ſtanding and eſtate for ſo great a truſt. The 
antient Jaw-book, called Briton , of great 
authority, ſays, The ſheriff's bailiffs ought 
to be ſworn to return ſuch as know beſt how 
to inquire, and diſcover all breaches of the 
peace; and leſt any ſhould intrude themſelves, 
or be obtruded by others, they ought to be 
returned by the ſheriff, without the deno- 
mination of any, except the ſheriff's officers. 
And agreeable hereunto was the ſtatute of 
eleven Henry IV. in theſe words : Item, 
gecauſe of late inqueſts were taken at We/t- 
* minſter of perſons named to the juſtices, 
«© without due return of the ſheriff, of which 
e perſons ſome were outlawed, &c. and ſome 
e fled to ſanctuary for treaſon and felony, &c. 
* by whom, as well many offenders were in- 
* dicted, as other lawful liege people of the 
* King not guilty, by conſpiracy, abetment, 
and falſe imagination of others, &c. againſt 
* the courſe of the common law, Sc. it is. 
therefore granted for the eaſe and quietne1s 


See Briton, p. 9. and 10. + See eleven Henry IV. p 
x 66 0 
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(16) 
« of the people, that the ſame indictment, 
« with all its dependencies, be void, and 
&« holden for none for ever; and that from 
« henceforth, no indictment be made by any 
% ſuch perſons, but by inqueſt of the king's 
liege people, in the manner as was uſed, 
« &c. returned by the ſheriffs, &c. without 
« any denomination to the ſheriffs, c. ac- 
« cording to the law of England; and if any 
i indictment be made hereafter, in any point 
* to the contrary, the ſame be alſo void, and 
«© holden for none for ever.“ See alſo the Sta- 
tute of Weſt. 2d cap. 38. and Articul. ſuper 
Cortas *, ch. . A? | 

So careful have our parliaments been that 
the power of grand inqueſts might be placed 
in the hands of good and worthy men, that 
if one man of a grand inqueſt, though they 
be twenty-three or more, ſhould not be /iber 
& l/egalis homo, or ſuch as the law requires, 
and duly returned without denomination to the 
ſheriff, all the indictments found by ſuch a 
grand jury, and the proceedings upon them, 
are void and null. So it was adjudged in 
Scarlet's caſe. 

I know too well, that the wiſdom and care 
of our anceſtors, in this inſtitution of grand 
juries, hath not been of late conſidered as it 
ought; nor the laws concerning them duly 
obſerved ; nor have the gentlemen and other 
men of eſtates, in the ſeyeral counties, diſ- 
cerned how inſenſibly their legal power and 
Juriſdiction in their grand and petit juries is 

® See Cole's Inftit, 3d part, fol. 33. 
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decayed, 
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decayed, and much of the means to preſerve 


their own lives and intereſts, taken out of their 


hands. It is a wonder that they were not 
more awakened with the attempt of the late 
lord chief juſtice Keyling, Who would have 
uſurped a lordly, dictatorian power over the 
grand jury of Somerſetſhire, and commanded 
them to find a bill of indictment for murder, 
ſor which they ſaw no evidence, and upon 
their refuſal, he not only threatened the jury, 
but aſſumed to himſelf an arbitrary power to 
fine them. | 

Here was a bold battery made upon the an- 
tient fence of our reputations, and lives: if 
that juſtice's will had paſſed for law, all the 
gentlemen of the grand juries muſt have been 
the baſeſt vaſſals to the judges, and have been 

nally obliged, jurare in verba magiſtri, to 
= worn to the directions or dictates of the 
judges : but thanks be to Gop, the late long 
parliament (though filled with penſioners) 
could not bear ſuch a bold invaſion of the Eng- 
liſh liberty; but upon the complaint of one 
Sir Hugh Windham, foreman of the ſaid 
Jury, and a member of that parliament, the 
commons brought the then chief juſtice to 
their bar, to —— his fault, where- 
upon the proſecution ceaſed. 

The truſt and power of grand juries, is, 
and ought to be, accounted amongſt the 
greateſt and of moſt concern, next to the le- 
giſlative. The juſtice of the whole kingdom, 
in criminal cafes, almoſt wholly depending 
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| (18) AHN 
vpon their ability and integrity, in the due 


execution of their office: beſides, the con- 
cernments of all commoners, the honour, 
reputation, eſtates, and lives of all the nobi- 
lity of England, are fo far ſubmitted to their 
cenſure, that they may bring them into queſ- 
tion for treaſon, or felony, at their diſcretion: 
their verdit muſt be entered upon record, 
againſt the greateſt Lords, and proceſs muſt 
Tegally go out againſt them thereupon, to im- 
priſon them if they can be taken, or to outlaw 
them, as the ſtatutes direct; and if any 
peer of the realm, though innocent, ſhould 
juſtly fear a conſpiracy againſt his life, and 
think fit to withdraw, the direction of the 
ſtatutes, in proceeding to the outlawry, being 
rightly purſued, he could never reverſe the 
outlawry, as the law now ſtands, fave by 
pardon, or act of P Hence it ap- 
pears, that in caſe a grand jury ſhould be 
drawn to indict a noble peer unjuſtly, either 
by means of their own weakneſs, or partiality, 
or a blind ſubmiſſion to the direction or opi- 
nion of judges; one ſuch failure of a jury, 
may occaſion the ruin of many of the beſt or 
greateſt families in England: I mention this 
extent of the grand juries power over all the 
nobility, only to ſhew their joint intereſt and 
concern with the commons of England in this 
-antient inſtitution. | 
The grand juries are truſted to be the prin- 
cipal means of preſerving the peace of the 
whole . kingdom, by the terror of — 
KITS MA ˖ 
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the penal laws againſt offenders, by their wil, 
dom, diligence, and faithfulneſs in making' 
due inquiries after all breaches of the peace, 
and bringing every one to anſwer for his crime, 
at the peri] of his life, limb, and eſtate ; that 
every man, who lives within the law, may 
ſleep ſecurely in his own houſe. | 

It is committed to their charge and truſt, 
to take care of bringing capital offenders to 
pay their lives to juſtice, and leſſer criminals 
to other puniſhments, according to their ſeve- 
ral demerits. The courts, or judges, or com- 
miſſioners of oyer and terminer, and of gaol 
delivery, are to receive only from the grand in- 
queſt, all capital matters whatſoever, to be put 
in iſſue, tried and judged before them by the 
petit juries. The whole ſtream of juſtice, in 
ſuch caſes, either runs freely, or 1s ſtopped 
and diſturbed, as the grand inqueſts do their 
duties, either faithfully and prudently, or ne- 
glect or omit them. | 
And as one part of their duty is to indict 
offenders, ſo another part is to protect the 
innocent, in their reputations, lives and inte- 
reſts, from falſe accuſers, and malicious con- 
rotors : they are to ſearch out the truth of 
uch informations as come before them, and 
to reject the indictment if it be not ſufficient- 
ly proved; and farther, if they have reaſona- 
ble ſuſpicion of malice, or wicked deſigns 
againſt any man's life or eſtate, by ſuch as of- 


fer a bill of indictment; the laws of Gop and 


of the kingdom, bind them to uſe all poſſible 


means to diſcover the villany ; and if it appear 
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F 
to them (whereof they are the legal judges) 
to be a conſpiracy, or malicious combina. 
tion againſt the accuſed, they are bound by 
the higheſt obligations upon men and chriſti- 
ans, not only to reject ſuch a bill of indict- 
ment, but to indict forthwith all the conſpi- 
rators with their abettors and aſſociates. 
Doubtleſs there hath been pride and cove- 
touſneſs, malice and deſire of revenge in all 
ages, from whence have ſprung falſe accuſa- 
tions and conſpiracies; but no age before us 
ever hatched ſuch villanies, as the popiſh fac- 
tion have contrived againſt our religion, lives, 
and liberties. No hiftory affords an example 
of ſuch forgeries, perjuries, ſubornations, and 
combinations of infamous wretches, as have 
been lately diſcovered amongſt them, to de- 
fame loyal, innocent proteſtants, and to ſhed 
their guiltleſs blood in the form and courſe of 
juſtice, and to make the king's moſt faithful 
ſubjects appear to be the vileſt traitors unto 
him. In this qur miſerable ſtate, grand juries 
are our only ſecurity, inaſmuch as our lives 
cannot be drawn into jeopardy by all the mali- 
cious crafts of the devil, unleſs ſuch a number 
of our honeſt countrymen ſhall be ſatisfied in 
the truth of the accuſations. For prevention 
of ſuch plotters of wickedneſs as now abound, 
was that ſtatute made in the forty-ſecond of 
Edward 3. 3. in theſe words: To eſchew 
e the miſchiefs and damage done to divers of 
*« the commons by falſe accuſers, which of- 
e tentimes have made the accuſations more 
for revenge and ſingular benefit, than for the 
«« profit 
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« profit of the king, or of his people; which 
« accuſed perſons, ſome have been taken, and 
« ſometimes cauſed to come before the king's 
« council by writ, and otherwiſe, upon 
* grievous pain, againſt the law; it is aſſent- 
« ed and accorded for the good government 
© of the commons, that no man be put to an- 
« ſwer without preſentment before juſtices, 
« or matter of record, &c. according to the 
« old law of the land, and if any thing be 
« done to the contrary, it ſhall be void in law, 
« &c.” And (faith the ſtatute of the twenty- 
fifth of Edward 3. 4.) None ſhall be taken 
« by petition, or ſuggeſtion made to the king 
« or to his council, unleſs it be by indictment, 
« or preſentment of good and lawful people 
« of the ſame neighbourood where ſuch deeds 
be done, Cc.“ That is to ſay, by a grand 
ury. 
; An our lives are thus by law truſted to the 
care of our grand inqueſts, that none may be 
put to anſwer for their lives, undeſs they indi 
them. If a cauſleſs inditment of any man 
ſhould careleſly paſs from them, his guiltleſs 
blood, or what prejudice ſoever the accuſed 
ſhould thereby ſuffer, muſt reft upon them, 
who by breach of their truſt were the occaſi- 
ons of it; their fault cannot be excuſed by the 
proſecution of an attorney, or ſolicitor gene- 
ral, or any other accuſer, if it were in their 
ou to be more truly informed in the caſe. 
hatſoever prevents not an evil when he may, 
conſents to it. 
Now to oblige theſe juries to the more con- 
ſcientious 
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ſcientious care, to indict all that ſhall appear 
to them criminal, and to fave every innocent, 
if it may be, from unjuſt vexation and danger, 
by malice and conſpiracy, our anceſtors ap- 
pointed an oath to be impoſed upon them, 
which cannot be altered, except by act of par- 
lament : therefore every grand-jury man is 
ſworn, as the foreman, in the words follow- 
ing, VIS. | 
„Lou ſhall diligently inquire, and true 
cc preſentment make of all ach articles, mat. 
« ters and things as ſhall be given you in 
* charge. And of all other matters and things 
* as ſhall come to your own knowledge, 
% touching this preſent ſervice. The king's 
* counſel, your fellows, and your own, you 
« ſhall keep ſecret: you ſhall preſent no per- 
ſon for hatred or malice ; neither ſhall you 
% leave any one unpreſented for favour, or 
« affection, for love, or gain, or any hopes 
* thereof ; but in all things you ſhall preſent 
„ the truth, the whole truth, and nothing 
but the truth, to the beſt of your knowledge; 
*. ſo help you Gop.” The tenor of the oath 
is plain, ſaving in theſe words, *All ſuch 
*« matters and things as ſhall be given you 
© incharge:” But whenſoever a general com- 
miſſion of oyer and terminer is iſſued, all ca- 
pital offences are always the principal matters 
given in charge to the grand jury, which is 
enough for the preſent diſcourſe of their 
duty. Hence then it evidently appears, that 
every grand jury is bound to enquire diligent- 
ly after the truth of every thing, for * 
| | they 
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they ſhall indict or preſent any man : they are 
not only bound, by the eternal law of loving 
their neighbour, to be as tender of the life and 
good name of every man, as of their own, 
and therefore to take heed to the truth in ac» 
cufing or indicting any man; but their expreſs 
oath binds them to be ing, mn. in their in- 
quiries, that 1s, to receive no ſuggeſtion of any 
crime for truth, without examining all the 
circumſtances about it, that fall within their 
knowledge; they ought to conſider the firſt 
informers, and enquire as far as they can into 
their aims and pretences in their proſecutions: 
if revenge or gain ſhould appear to be their 
ends, there ought to be the greater ſuſpicion 
of the truth of their accuſations; the law in- 
tending all indictments to be for the benefit 
of the king and of. his people, as appears by 
the ſtatute of forty-ſecond Edward 3. 3. Next, 
the jury are bound to inquire into the matters 
themſelves, whereof any man is accuſed, as 
to the time, place, and all other circumſtances 
of the fact alledged. There have been falſe in- 
formers, that have ſuggeſted things impoſſible; 
for inftance, that thirty thouſand men in arms 
were kept in readineſs for an exploit, in a ſe- 
eret place, as if they could have been hid in a 
chamber or a cabinet. The jury ought alſo 
to inquire after the witneſſes, their condition 
and quality, their fame and reputation, their 
means of fubſiſtence, and the occaſion where- 
by the facts whereof they bear witneſs came 
to their knowledge. Sometimes perſons of 
debauched lives, and low condition, have de- 

poſed 
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poſed diſcourſes, and treaſonable counſel, 
againſt perſons of honour and virtue, ſo un- 
Vkely to come to their knowledge, (if ſuch 
things had been) that their pretence of being 
privy to them, was a ſtrong evidence that 
their whole ſtory was falſe and feigned. It is 
alſo agreeable unto our antient law and prac. 
tice, and of great conſequence in caſes of 
treaſon or felony, that the jury inquire after 
the time, when firſt the matters depoſed came 
to the witneſſes knowledge, and whether they 
purſued the directions of the law in the im- 
mediate diſcovery and purſuit of the traitor or 
felon, by hue and cry, or otherwiſe, or how 
long they concealed the ſame ; their teſtimony 
being of little or no value, if they have made 
themſelves partakers of a crime by their vo- 
luntary concealment. | 

Neither may the jury lawfully omit to in- 

quire concerning the parties accuſed, of their 
quality, reputation, and the manner of their 
converſation, with many other circumſtances; 
from whence they may be greatly helped to 
make right inferences of the falſhood, or truth 
of the crimes whereof any man ſhall be accu- 
ſed. The jury ought to be ignorant of nothing 
whereof they can inquire, or be informed, 
that may in their underſtandings enable them 
to make a true preſentment or indictment of 
the matters before them. 
When a grand jury is ſworn to inquire di- 
ligently after all treaſons, &c. it is natural 
and neceffary to their buſineſs, to think of 
whom they ſhould inquire ; and it is * 
ö an 
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and eaſily reſolved, that they ought to in- 
quire of every man that can or will in- 
form them ; and if any kind of treaſon be 
ſuggeſted to them, to have been done by any 
man, or number of men, their duty is the 
fame in that particular, as it was in the 
general ; that 1s, to ſeek diligently to find 
the truth. It is certainly inconſiſtent with 
their oaths, to ſhut their ears againſt any 
lawful man, that can tell them any thing re- 
lating unto a crime in queſtion before them: 
no man will believe, nor can they themſelves 
think that they deſire to find and preſent the 
truth of a fact, if they ſhall refuſe to hear 
any man, who ſhall pretend ſuch knowledge 
of it, or ſuch material circumſtances, as may 
be uſeful to diſcover it ; whether that which 
ſhall be ſaid by the pretenders, will anſwer 
the juries expectations, muſt reſt in their 
judgments, when they have heard them. It 
ſeems therefore from the words of the oath, 
that there is no bound or limit ſet (fave their 
own underſtanding or conſcience) to reſtrain 
them to any number or ſort of perſons of 
whom they are bound to inquire ; they ought 
firſt and principally to inquire of one another 
mutually, what knowledge each of them hath 
of any matters in queſtion before them ; the 
law preſumes, that ſome at leaſt of ſo many 
ſufficient men of a county, muſt know or 
have heard of all notable things done there 
againſt the public peace; for that end, the 
juries are by the law to be of the neighbour- 
hood to the place where the crimes are com- 
| D mitted. 
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mitted. If the parties, and the facts whereof 
they are accuſed, be known to the jury, or 
any of them, their own knowledge will ſup- 
ply the room of many witneſſes. Next they 

ought to inquire of all ſuch witneſſes as the 
proſecutors will produce againſt the accuſed, 
they are bound to examine all fully and pru- 
dently to the beſt of their ſkill ; every jury- 
man ovght to aſk ſuch queſtions (by the fore- 
man at leaſt) as he thinks neceſſary to reſolve 
any doubt that may ariſe in him, either about 
the fact, or the witneſſes, or otherwiſe ; if 
the jury be then doubtful, they ought to re- 
ceive all ſuch further teſtimony as ſhall be 
offered them, and to ſend for ſuch as any of 
them do think able to give teſtimony in the 
caſe depending. 

If it be aſked how, or in what manner, 
the juries ſhall inquire ; the anſwer is ready, 
According to the beſt of their underſtandings. 
They only, not the judges, are ſworn to ſearch 
diligently to find out all treaſons, &c. within 
their charge, and they muſt and ought to uſe 
their own diſcretion in the way and manner of 
their inquiry : no directions can legally be 
impoſed upon them by any court, or judges ; 
an honeſt jury will thankfully accept good 
advice from judges, as they are aſſiſtants; but 
they are bound by their oaths to preſent the 
truth, the whole truth, and nothing but the 
truth, to the beſt of their own, not the judges, 
knowledge: neither can they, without breach 
of that oath, reſign their conſciences, or 
blindly ſubmit to the dictates of others; and 
__ | therefore 
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therefore ought to receive, or reject ſuch-ad- 
vices, as they judge them good or back. 
If the jury ſuſpect a combination of wit- 
neſſes againſt any man's life, (which perhaps 
the judges do not diſcern) and think it need- 
ful to examine them privately and ſeparately, 
the diſcretion of the juries in ſuch a caſe, is 
their only, beſt, and lawful guide; though 
the example of all ages and countries, in 
examining ſuſpeted witneſſes privately and 
ſeparately, may be a good direction to them. 
Nothing can be more plain and expreſs, 
than the words of the oath are to this purpoſe. 
The jurors need not ſearch the law books, nor 
tumble over heaps of old records, for the ex- 
planation of them. Our greateſt lawyers may 
from hence learn more certainly our antient 
law in this caſe, than from all the books in 
their ſtudies. The language wherein the oath 
is penned is known and underſtood by every 
man, and the words in it have the ſame ſig- 
nification, as they have whereſoever elſe they 
are uſed. The judges (without aſſuming to 
themſelves a legiſlative power) cannot put a 
new ſenſe upon them, other than according 
to their genuine, common meaning. They 
cannot magiſterially impoſe their opinions 
upon the jury, and make them forſake the 
direct words of their oath, to purſue their 
gloſſes. The grand inqueſt are bound to ob- 
ſerve alike ſtrictly every part of their oath; 
and to uſe all juſt and proper ways which may 
enable them fully to perform it; otherwiſe it 
were to ſay, that after men had ſworn to in- 
| D 2 quire 
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(28) 
quire diligently after the truth, according to 
the beſt of their knowledge, they were bound 


to forſake all the natural and proper means 


which their underſtandings ſuggeſt for the 
diſcovery of it, if it be commanded by the 
judges. | 

And therefore, if they are jealous of a com- 
bination of the witneſſes, or that corruption 
and ſubornation hath been made uſe of, they 
cannot be reſtrained from aſking all ſuch que- 
ſtions, as may conduce to the fifting out of 
the truth, nor from examining the witneſſes 
ey and ſeparately ; leſt (as Forteſcue 

ays) the ſaying of one ſhould provoke or in- 
ſtru& others to ſay the like &. 

Nor are the jury tied up to inquire only of 
ſuch crimes as the judges hall think fit to give 
them directly in charge, much leſs of fuch 
bills only as ſhall be offered to them ; but 
their _y ought to extend to all other mat- 

ters and things which ſhall come to their 
knowledge, touching the preſent ſervice. If 
they have ground to ſuſpect that any accuſa- 
tion before them proceeds from a conſpiracy, 
they are obliged by their oaths to turn the in- 


quiry that way, and if they find cauſe, not 


only to reject the bills offered upon ſuch teſti- 
mony, but to indict ſuch witneſſes, and all 


the abettors of their villaag. 
They are carefully to examine what ſort of 


men the witneſſes are; for it is a rule in all 
laws, that Turpes 2 tribunalibus arcentur, vile 


perſons ought to be rejected by courts of jul- 
* F orte/que ae Laud, Leg. Ang. cap, 26, g 
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ice. Such witneſſes would deſtroy juſtice, 
inſtead of promoting it. And the grand jury 
[are to take care of admitting ſuch : they 


ledge of them) to aſk the witneſſes them- 
| {elves of their condition, and way of living, 
and all other queſtions, which may beſt inform 
| them what ſort of men they are. It is true, it 
may be law ful for the witneſſes, in many caſes, 
to refuſe to give anſwer to ſome demands 


would be to accuſe themſelves of crimes: 
but yet that very refuſal, or avoiding to give 
direct anſwers, may be of great uſe to the 
| jury, whoſe only buſineſs is to find out the 
truth; and who will be in a good meaſure 
| enabled to judge of the credit of ſuch wit- 
neſſes, as dare not clear themſelves of crimes, 
| which common fame or the knowledge of ſome 
| of the grand inqueſt has charged them with. 

| If the witneſſes which come before the 
gtand jury upon an indictment for treaſon, 
ſhould diſcover upon their examination, that 
they concealed it a long time without juſt 
impediment ; the preſumption of law will be 
ſtrong againſt them, that no ſenſe of honeſty 
or - their duty brought them at laſt to re- 
real it. 

It appears by Bracton“, that antient writer 
of our laws, that in caſes of treaſon the juries 
were in his days adviſed (as now they ought) 
Bracton, I. 3. c. 3. Non morari debet, &c. nec debet ad 
qua negotia, quamvis urgentiſſima, ſe convertere, K wa vix per- 


nittitur ei qudd retro aſpiciat, &c. Si peſt intervallum accuſare 
| Wit, non erit de jure audiendus. 


to 


may and ought (if they have no certain Know- 


which the jury may make; as where it 
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83 
to be ſo ſevere in their inquiry within why 
time the witneſſes diſcovered the treaſon after 
it came to their knowledge; that if it wer 
not evident that they revealed it with as much 
expedition as was well poſſible for them, they 
were not by law to be heard as witneſſes: | 
was ſcarce permitted them (ſaith he) to look 
back in their going ; ſuch ought to be their 
ſpeed to make known the treaſon. Or if in 
any caſe they be otherwiſe openly flagition, 
though they be not legally infamous, or if 
they are men of deſperate fortunes, ſo that 
the temptation of want is manifeſtly ſtrong 
upon them, and the reſtraint of conſcience 
can be ſuppoſed to be little or none at all; 
whatever they ſay is, at leaſt, to be hear 
with extraordinary caution, if not totally re- 
jected. In Scotland *, ſuch a degree of po- 
verty, that a witneſs cannot ſwear himſelf to 
be worth ten pounds, is ſufficient to lay hin 
afide wholly in theſe high concernments of 
criminal caſes : and in ſome other kingdom), 
to be a looſe liver, is an objection of the ſame 
force, againſt any produced for witneſſes. 


And for the better diſcovery of the truth 


of any fact in queſtion, the credit of the wit- 
neffes, and the value of the teſtimonies ; it 
is the duty of the grand inqueſt to be well 
informed concerning the parties indicted ; of 
their uſual reſidence, their eſtates and man- 
ner of living, their companions and friends 
with whom they are accuſtomed to converle, 


ſuch knowledge being neceflary to make 1 
Sir G. Mackenzie, Crim. Law, lib. 26, Cap- 3: 5 
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00d judgment upon moſt accuſations ; but 
moſt of all in ſuſpicions, or indictments of 


h ſectet treaſons, or treaſonable words, where 
the accuſers can be of no credit, if it be al- 
) 


together incredible that ſuch things as they 
teſtify ſhould come to their knowledge. 

Sometimes the quality of the accuſed per- 
ſon may ſet him at ſuch a diſtance from the 
witneſſes, that he cannot be ſuppoſed to have 
converſed with them familiarly, if his wiſdom 
and conduct has been always ſuch, that it is 
not credible he would truſt men ſo inconſi- 
derable, or meer ſtrangers to him, and ſuch 
23 are wholly uncapable to aſſiſt in the deſign 
which they pretend to diſcover. 

Can the grand inqueſt believe ſuch teſti- 
mony to be of any value? Or can they avoid 
ſuſpecting malice, combination, and fubor- 
| nation in ſuch a caſe? Or can they ſhew them- 
ſelves to be juſt, and conſcientious in their 
duty, if they do not ſuſpend their verdict un- 
| ti] further inquiry, and write guoramus on 
| the bill? 

It is undoubtedly law which we find re- 
ported in Stiles *, that though there be witneſ= 
ſes who prove the bill, yet the grand inqueſt is 
| nat bound to find it, if they ſee cauſe to the con- 
trary. 

Now to make their inquiry more inſtru— 
mental and advantageous to the execution of 
juſtice, they are enjoined by their oath to 
keep ſecret the king's counſel, their fellows, 
and their own. Perhaps it is not ſufficiently 
Stiles, Repor, 11. 

under- 
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underſtood or conſidered, what duty is en. 
joined to every man of a grand inqueſt ) 
this clauſe of their oath, being ſeldom (i 
ever) explained to them in the general chary, 
of the judges at ſeſſions or aſſizes: but it i; 
neceflary that they ſhould apprehend why 
counſel of the king is truſted with them, 
Certainly there is or ought to be much mor: 
of it communicated to them, than is com. 
monly thought, and in things of the greateſt 
conſequence. To them ought to be commit 
ted in the ſeveral counties where any proſecu- 
tions are begun, the firſt informations and 
ſuſpicions of all treaſons, murders, felonies, 
conſpiracies, and other crimes, which may 
ſubvert the government, endanger or hurt the 
king, or deſtroy the lives or eſtates of the 
innocent people, or any way diſquiet or di- 
ſturb the common peace. Our law intends 
the counſels of the king to be continually 
upon the protection and ſecurity of the peo- 
ple, and prevention of all their miſchiefs and 
dangers by wicked, lawleſs, and injurious 
men. And in order thereunto, to be adviſing 
how to right his wronged ſubjects in general, 
if the public ſafety be hazarded hy treaſoni 
of any kind ; or their relations ſnatcht from 
them by murderers, or any way deſtroyed by 
malicious conſpirators in form of law; ot 
their eſtates taken away by robbery and 
thieves, or the peace broken. And for thele 
ends to bring to exemplary juſtice all offend- 
ers, to deter others from the like wickednels. 
And until theſe counſels of the king ny 
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the grand jury, he can bring no ſuch crimi- 
nals to judgment, or to anſwer to the accuſa- 
tions and ſuggeſtions againſt them. Hence 
it becomes unavoidably neceſſary to reveal to 
the grand juries all that hath been diſcovered 
to the king, or any of his miniſters, judges, 
or juſtices, concerning any treaſons, or other 
offences, whereof any man is accuſed. And 
where ſuſpicion hath cauſed any to be impri- 
ſoned, all the grounds of their ſuſpicions 
| ought to be opened, concerning the principals 
and the acceſſories, as well before as after the. 
fact, all the circumſtances and preſumptions 
that may induce a belief of their guilt, and 
all notices whatſoever, which may enable the 
jury to make a more exact and effectual in- 
quiry, and to preſent the whole truth. They 
themſelves will not only be offenders againſt 
God by reaſon of their oath, but ſubje& to 
legal puniſhments, if they knowingly conceal 
anv criminals, and leave them unpreſented ; 
and none can be innocent, who ſhall conceal 
from them any thing that may help and aſſiſt 
them in their duty. „ 

The firſt notices of crimes or ſuſpicions of 
| the criminals, by whomſoever brought in, 
| and the intentions of ſearching them out, and 
proſecuting them legally, are called the king's 
counſel ; becauſe the principal care of exe- 
cuting juſtice is entruſted to him, and they 
are to be proſecuted at his ſuit, and 1n his 
name ; and ſuch proceedings are called Pleas 
of the Crown. From hence may be eaſily 
concluded, that the king's counſel, which, 
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by the oath of the grand inqueſt, is to be 
kept ſecret, includeth all the perſons offered 
to them to be indicted, and all the matters 
brought in evidence before them, all circum- 
ſtances whatſoever whereof they are informed, 
which may any way conduce to the diſcovery 
of offences; all intimations given them of 
abettors and encouragers of treaſons, felonies, 
or perjuries and conſpiracies, or of the receiy. 
ers, harbourers, nouriſhers, and concealers of 
ſuch criminals. 

Likewiſe the oath, which enjoins the coun. 
ſel of their fellows, and their own to be kept, 
implies, that they ſhall not reveal any of their 
perſonal knowledge concerning offences or of- 
fenders; nor their intentions to indict any man 
thereupon ; nor any of the propoſals and ad- 
vices amongſt them of ways to inquire into 
the truth of any matter before them, either 
about the crimes themſelves, or the accuſer: 
and witneſſes, or the party accuſed, nor the 
debates thereupon amongſt themſelves, nor 
the diverſity of opinions in any caſe before 
them. 

Certainly this duty of ſecrecy concerning 
the King's counſel was impoſed upon the 
grand inqueſt with great reaſon, in order to 
the public good. It was intended that they 
ſhould have all the advantages which the ſe- 
veral caſes will afford, to make effectual in- 
quiries after criminals, to offer them to juſtice. 
If packs of thieves, private murderers, ſecret 
traitors, or conſpirators and ſuborners, can 


get intelligence of all that is known of their 
villanies, 
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yillaties, all the parties concerned may con- 
ſult together, how to hide their crimes, and 
revent ſuch further inquiries as can be made 
after them ; they may form ſham ſtories b 
agreement, that may have appearance of trut 
to miſlead and delude the jury in their exami- 
nation, and avoid contradicting each other ; 
they may remove or conceal all ſuch things 
as might occaſion a fuller diſcovery of their 
crimes, or become circumſtantial evidences 
againſt any of their aſſociates, if one or more 
of them be known or taken, or 1s to be in- 
dicted. There hath been confederates in high 
crimes, who have ſecured themſelves from 
the juſtice done upon ſome of their compani- 
ons, by their confident appearance and denial 
of the fact, having been emboldened therein 
from their knowledge of all the grounds of ſu- 
ſpicion, and all the witneſſes examined about 
them, and the matter of their teſtimonies. 
It is too well known what helps of diſcover- 
ing the whole Popiſh plot were loſt, through 
the want of keeping ſecret the king's coun- 
ſel therein, before the matter was brought 
either to the parliament, or to any grand in- 
queſt; and thereby they were diſabled for 
the effectual execution of their offices, and 
could never ſearch into the bowels of that 
dangerous treaſon in any county. But our 
law having placed this great truſt of inquiry 
in the prudence and faithfulneſs of the grand 
inqueſt, was careful that they might not diſ- 
able themſelves for their own truſt, by the 


indiſcretion or worſer fault of any of their 
E 2 own 
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own number, in revealing the king's coun 
or their own. 7 

And as it was intended hereby to preſerye 
unto them all reaſonable helps for their bring. 
ing to light the hidden miſchiefs that might 
diſturb the common peace, ſo it was neceſ- 
ſary to prevent the flight of criminals ; if the 
evidence againſt one that is accuſed ſhould be 
publickly known, whether it ſhould be ſuffici- 
ent for an indictment of him, and how far it 
extends to others; his confederates and ac- 
complices might eaſily have notice of their 
danger, and take opportunity to eſcape from 
Juſtice. 

Yet the reaſon will be ſti]l more manifeſt 
for keeping ſecret the accuſations and the evi- 
dence by the grand inqueſt, if it be well con- 
ſidered, how uſeful and neceſſary it is for 
diſcovering truth in the examinations of wit- 
neſſes in many, if not in moſt cafes that may 
come before them ; when if by this privacy 
witneſſes may be examined in ſuch manner and 
order, as prudence and occaſion direct; and 
no one of them be ſuffered to know who hath 
been examined before him, nor what queſti- 
ons have been aſked him, nor what anſwers 
he hath given, it may probably be found out 
whether a witneſs hath been biaſſed in his 
teſtimony by malice or revenge, or the fear or 
favour of men in power, or the love or hopes 
of lucre and gain, in preſent or future, or pro- 
miſes of impunity for ſome enormous crime. 

The ſimplicity of truth in a witneſs may 
appear by the natural plainneſs, eaſineſs, and 
. direct- 
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directneſs of his anſwers to whatſoever is pro- 

ounded to him, by the equality of his tem- 
per, and ſuitableneſs of his anſwers to queſti- 
ons of ſeveral kinds, and perhaps to ſome that 
may be aſked for trial-ſake only of his up- 
rightneſs in other matters. And the falſe- 
neſs, malice, or ill deſign of another, may be 
juſtly ſuſpected from his ſtudiouſneſs and dif- 
ficulty in anſwering, his artifice and cunning 
in what he relates, not agreeable to his wa 
of breeding and parts; his reſerved, indirect, 
and evaſive replies to eaſy queſtions; his pre- 
tences of doubtfulneſs and want of remem=- 
bering things of ſuch ſhort dates, or ſuch 
notoriety, that it is not credible he could be 
ignorant or forgetful of them. In this man- 
ner the truth may be evidenced to the ſatis- 
faction of the jurors conſciences, by the very 
demeanor of the witneſſes in their private exa- 
minations, inaſmuch as the greateſt certainty 
doth often ariſe from the careful obſervation 
and comparing of ſuch minute matters; of 
which a diſtinct account is not poſſible to be 
given to a court: and for that reafon (among 
others) the juries are made the only abſolute 
Judges of their evidence. 

Yet further, their private examinations 
may diſcover truth out of ſome difagreement 
of the witneſſes, when ſeparately interro- 


| gated, and every of the grand inqueſt aſks 
them queſtions for his own ſatisfaction about 
| the matters which have come to his particu- 
lar knowledge, and this freely, without awe 
or control of judges, or diſtruſt of his own 


parts, 
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parts, or fear to be checked for aſking imper- 
tinent queſtions. 
Conſpiracies againſt the lives of the inno- 
cent, in a form of juſtice, have been fre- 
quently detected by ſuch ſecret and ſeparate 
examination of witneſſes. The ſtory of Su- 
ſanna is famous; that two of their elders, 
and judges of great credit and authority, te- 
ſtified in the open aſſembly a malicious inven- 
tion againſt her, with all the ſolemnity uſed 
in capital caſes, and ſentence of death paſſed 
upon her, and was ready to be executed, 
had not wiſe Daniel cried out in her behalf“: 
« Arc ye ſuch fools, O Iſraelites, that with- 
* out examination, or knowledge of the 
* truth, ye have condemned a daughter of 
% Ifrae]? Return (ſaid he) again to judg- 
„% ment, and put theſe two one far from an- 
© other, and I will examine them :” And 
being aſked ſeparately (though in public, the 
teſtimony having been ſo given before) con- 
cerning the place of the fact then in queſtion, 
they had not agreed upon that circumſtance, 
as they had upon their ſtory; and ſo their 
falſhood became manifeſt, one ſaying the 
adultery was committed under. a eentiſe tree, 
the other, it was under a prime tree: and 
upon that conviction of the falſe witneſſes, 
the whole aſſembly cried with a loud voice, 
and praiſed Gop. Theſe falſe witneſſes were 
put to death, as their law required. 


Note, that the teſtimony given in the aſſembly without ſe- 
parating the witneſſes, and trying the truth by circumſtances, 
was eſteemed no examination or knowledge of the truth, 


5 


( 39) | | 
We have alſo a late inſtance of the uſeful- 
neſs of private and ſeparate examinations, in 
the caſe of the Lord Howard, againſt whom 
the attorney general proſecuted an accuſa- 
tion of treaſon the laſt Midſummer term, 
before the grand inqueſt for Middleſex. Mrs. 
Fitz-Harris, and Tereſa Peacock her maid, 
ſwore words of treaſon againſt him poſitively, 
and agreed in every point whilſt they were 
together : but by the prudence of the inqueſt, 
being put aſunder, and the miſtreſs aſked 
how her maid came to be admitted to the 
knowledge of ſuch matters ; ſhe had an eva- 
fion ready, pretending her maid had craftily 
hearkened behind a wainſcot door, and ſo 
heard the treaſon. But the maid not ſuſpect- 
ing what her miſtreſs had ſaid, continued in 
her firſt ſtory, that ſhe heard the treaſon 
from the Lord Howard himſelf, and was as 
much entruſted by him as her miſtreſs : by 
this circumſtance the falſhood and perjury 
(which Mrs. Fitz-Harris hath fince acknow- 
ledged) was diſcovered ; and the ſnare for the 
life of the injured Lord was broken, as is 
manifeſt by his liberty now obtained by law. 
Witneſſes may come prepared, and tell 
plauſible ſtories in open court, if they know 
from the proſecutor to what they muſt anſwer; 
and have agreed and acquainted each other 
with the tales they will tell, and have reſolved 
to be careful, that all their anſwers to croſs 
interrogatories, may be conformable to their 
firſt ſtories : and if theſe relate only to words 
ſpoken at ſeveral times in private to diſtinct 
witneſles, 
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witneſſes, in ſuch a caſe, evidence, if given 
in open court, may ſeem to be very ſtrong 
againſt the perſon accuſed, though there he 
nothing of truth in it. But if ſuch witneſſes 
were privately and ſeparately examined by the 
grand inqueſt, as the law requires, and were 
to anſwer only ſuch queſtions as they thought 
fit, and in ſuch order as was beſt in their 
judgments, and moſt natural to find out the 
truth of the accuſation, ſo that the witneſſes 
could not gueſs what they ſhould be aſked 
firſt, or laſt, nor one conjecture what the 
other had ſaid, (which they are certain of 
when they know beforehand what the proſe- 
cutor will aſk in court of every one of them, 
and what they have reſolved to anſwer) if the 
inqueſt ſhould put them out of their road, 
and then compare all their ſeveral anſwers to- 
gether, they might poſſibly diſcern marks 
enough of falſhood, to ſhew that their teſti- 
monies ought not to be depended upon, where 
life is in queſtion. 

By what is now ſaid, the reaſonableneſs of 
this inſtitution of ſecrecy may be diſcerned in 
reſpect to the diſcovery of truth, and the pro- 
tection of the innocent from malicious com- 
binations and perjuries. Yet the ſame ſecrecy 
of the king's counſel is no leſs neceſſary to 
reſerve the guilty for puniſhment ; when the 
evidence againſt any party accuſed is not ma- 
nifeſt and full, it may be kept without pre- 
Judice under ſecrecy until further inquiry; 
and if ſufficient proof can afterwards be 


made of the offence, an indictment may be 
found 
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ſound by a grand inqueſt, and the party 
brought to anſwer it: but when the exami- 
nations are in open court, or the king's coun- 
ſels any other way divulged, and the evidence 
is weak, and leſs than the law requires, it is 
not probable that it will be more or ſtronger; 
and thould an inditment be found, and the 
party tried by a petit jury, whilſt the evidence 
is not full, they muſt and ought to acquit 
him, and then the further profecution for the 
ſame offence is for ever barred, though his 

uilt ſhould afterward be manifeſt, and con- 
feſſed by himſelf. 

From hence may certainly be concluded, 
that ſecrecy in the examinations and inquiries 
of grand juries is in all reſpects for the intereſt 
and advantage of the king. If he be con- 
| cerned to have ſecret treaſons, felonies, and 
all other enormitics brought to light, and that 
none of the offenders ſhould eſcape juſtice ; 
if the gain of their forfeitures be thought his 
intereſt (which Gop forbid) then the firſt no- 
tices of all dangerous crimes, and wicked con- 
tederacies, ought to be ſecretly and prudently 
purſued and {ſearched into by the grand in- 
queſt : the accuſers and witneſſes ought not 
to publiſh in a court, before a multitude, 
| what they pretend to know in ſuch caſes, un- 
til the diſcretion of ſo many honeſt men of 
| the neighbourhood, hath firſt determined 
| whether their teſtimony will amount to ſo 
good and full evidence, that it may be made 
| public with ſafety to the king and people in 
| order to juſtice. Elſe 8 are obliged by oath 
| to 
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to lock up in their own breaſts all the circum. 
ſtances and preſumptions of crimes, until they, 
or ſuch as ſhall ſucceed in the ſame truſt, ſhall 
have diſcovered (as they believe) evidence 
enough to convict the accuſed, and then, and 
not before, they are to accuſe the party upon 
record, by finding the bills, as it is uſually 
called. But when bills are offered without 
ſatisfactory evidence, and they neither know 
nor can learn any more, they ought, for the 
king's ſake, to indorſe ignoramus upon them, 
leſt his honour and juſtice be ſtained, by 
cauſing or permitting ſuch proſecution of his 
people in his own name, and at his ſuit, as ſhall 
appear upon their trial and acquittal to haye 
been frivolous, or elſe malicious defigns upon 
their lives and fortunes. 

If it ſhould be ſaid, that whatſoever rea- 
ſons there are for this oath of ſecrecy ; yet it 
cannot deprive the king of the benefit of 
having the evidence made public, if he de- 
fires it, and that the grand jury do not break 
their oaths when the king, or the proſecutor 
for him, will have it ſo: it is not hard to 
ſhew that ſuch notions have no foundation in 
law or reaſon, and ſeem to come from men 
who have not well ſtudied the firſt principles 
of the Engliſh government, or of true religion. 
Whoſoever hath learnt, that the kings of 

England were ordained for the good govern- 
ment of the kingdom in the execution of the 
laws, muſt needs know, that the king can- 
not lawfully ſeek any other benefit in judicial 


proceedings, than that common right and 
Juſtice 
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juſtice be done to the people according to 
their laws and cuſtoms. Their ſafety and 
proſperity are to be the objects of his conti- 
nual care and ſtudy, that being their higheſt 
concern. The greatneſs and honour of a 
prince conſiſts in the virtue, multitude, wealth 
and proweſs of his people; and his greateſt 
glory is, by the excellence of his government 
ſo to have encouraged virtue and piety, that 
few or no criminals are to be found in his do- 
minions. Thoſe who have made this their 
principal aim, have in ſome places ſo well ſuc-_ 
ceeded, as to introduce ſuch a diſcipline and 
rectitude of manners, as rendered every man a 
law unto himſelf. As it is reported in the 
hiſtory of Peru *, that though the laws were 
ſo ſevere as to make very ſmall crimes capital, 
yet it often fell out, that not one man was put 
to death in a year, within the whole compaſs 
of that vaſt empire. 

The king's only benefits in finding out and 
puniſhing offenders by courts of juſtice, are 
the preſervation and ſupport of the govern- 
ment, the protection of the innocent, re- 
venging their wrongs, and preventing further 
miſchiefs by the terrors of exemplary puniſh- 
ments. 

The king is the head of juſtice in the eſteem 
of our laws, and the whole kingdom is to ex- 
pect right to be done them in his ſeveral courts 
inſtituted by law for that purpoſe. Therefore 
writs iſſue out in his name in all cafes where 
relief is ſought by the ſubjects: and the wrongs 
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done to the lives or limbs of the people, are 
faid to be done againſt the peace of the king, 
his crown and dignity, reckoning it a diſhonour 
to him and his government, that ſubjectz 
ſhould not, whilſt they live within the law, 
enjoy peace and ſecurity. It ought to be taken 
for a ſcandal upon the king, when he is repre. 
ſented in a court of juſtice as if he were par- 
tially concerned, or rather inclined to deſite, 
that a party accuſed ſhould be found guilty, 
than that he ſhould be declared innocent, if 
he be ſo in truth. Doubtleſs the king ought 
to wiſh in all inquiries made after treaſons, fe- 
lonies, Sc. that there were none to be found 
in his kingdom; and that whoſoever is accuſed, 
might be able to anſwer ſo well and truly for 
himſelf, as to ſhew the accuſation to be erro— 
neous or falſe, and to be acquitted of it. 
Something of this appears in the common 
cuſtom of England, that the clerks of theking's 
courts of juſtice, when any man hath pleaded 
not guilty to an indictment, pray forth- 
with that Gop would ſend him a good delive- 


rance. 


The deſtruction of every criminal is a loſs 
to a prince, and ought to be grievous to him; 
in the common regard of humanity, and the 
more particular relation of his office, and the 
name of father. The king's intereſt and ho- 
nour is more concerned in the protection of 
the innocent, than in the puniſhment of the 
guilty. This maxim can never run them into 
exceſſes; for it hath ever been looked upon as 


a mark of great wiſdom and virtue in ſome 


princes 
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princes. and ſtates, upon ſeveral occaſions, to 
deſtroy all evidences againſt delinquents ; and 
nothing is more uſual than to compoſe the 
moſt dangerous diſtempers of nations by acts 
of general amneſty, which were utterly un- 
juſt, if it were as great a crime to ſuffer the 
guilty to eſcape, as to deſtroy the innocent. 
We do not only find thoſe princes repreſented 
in hiſtory under odious characters, who have 
baſely murdered the innocent ; but ſuch as by 
their ſpies and informers were too inquiſitive 
after the guilty : whereas none was ever 
blamed for clemency, or for being too gentle 
interpreters of the laws. Though Trajan was 
an excellent prince, endowed with all heroical 
virtues, yet the moſt eloquent writers, and 
his beſt friends, found nothing more to be 
praiſed in his government, than that in his 
time, all men might think what they pleaſed, 
and every man ſpeak what he thought; and 
he had no better way of diſtinguiſhing him- 
ſelf from his wicked predeceſſors, than by 
hanging up the ſpies and informers, whom 
they had employed for the diſcovery of crimes *. 
But if the puniſhment of offenders were as 
univerſally neceſſary as the protection of the 
innocent, he were as much to be abhorred as 
Nero; and that clemency which is. ſo highly 
praiſed, were to be looked upon as the worſt 


of vices, and thoſe who have hitherto been 


taken for the beſt of princes, were altogether 
as deteſtable as the worſt. 


Moreover, all human laws were ordained for 
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the preſervation of the innocent, and for their 
ſakes only are puniſhments inflided. That 
thoſe of our own country do folely regard this, 
was well underſtood by Fortefeuc®, who faith, 
% Indeed I could rather wiſh twenty evil-doers 
% to eſcape death through pity, than one man 
* to be unjuſtly condemned.” Such blood hath 
cried to heaven for vengeance againſt families 
and kingdoms, and their utter deſtruction hath 
enſued. If a criminal ſhould be acquitted 
by too great lenity, caution, or otherwiſe, he 
may be reſerved for future juſtice from man 
or God, it he doth not repent ; but it is im- 
ne that ſatisfaction or reparation ſhould 

e made for innocent blood, ſhed in the forms 
of juſtice. _ 

Without all queſtion, the king's only juſt 
intereſt in the evidence given againſt the party 
accufed, and in the manner of taking it, is to 
have the truth made manifeſt, that juſtice may 
thereupon be done impartially : and if accu- 
ſations may be firſt examined in ſecret more 
ſtrictly and exactly, to prevent fraud and per- 
jury, than is poſſible to be done in open court, 
(as hath before appeared) then it is for the 
king's benefit to have it ſo. And nothing 
done in, or by a court, about the trial of the 
accuſed, is for the king, (in the ſenſe of our 
law) unleſs it ſome way conduce to juſtice in 
the caſe. The witneſſes which the proſecu- 
tor brings, are no farther for the king, than 
they tell the truth and the whole truth, im- 
partially; and by whomſoever any others may 


* Forts). de Land Leg. Ang, ch. 27. 
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be called upon the inquiry, or the trial to be 
examined, if they ſincerely deliver the truth 
of the matter in queſtion, they are therein 
the king's witneſſes, though the accuſed be 
acquitted by reaſon of their teſtimonies. If 
ſuch as are offered by the attorney-general to 
prove treaſon againſt any man, ſhall be found 
to ſwear falſly, maliciouſly, or for reward or 
promiſes, though they depoſe poſitively facts 
of treaſon againſt the accuſed, yet they are 
truly and properly witneſſes againſt the king, 
by endeavouring to pervert juſtice, and deſtroy 
his ſubjects : their malice and villany being 
confeſſed or proved, the king's attorney ought 
{ex officio) to proſecute them in the king's 
name, and at his ſuit, for their offences againſt 
him in ſuch depolitions pretended to have been 
for him: and the legal form of the indictment 
ought to be for their ſwearing falſly and ma- 
liciouſly againſt the peace of the king, his 
crown and dignity. The proſecutors them- 
ſelves, notwithſtanding their big words, and 
aſſuming to themſelves, to be for the king, if 
their proſecution ſhall be proved to be malici- 
ous, or by conſpiracy againſt the life or for- 
tune of the abuſed, they are therein againſt 
the king, and ought to be indicted at the king's 
ſuit, for ſuch proſecutions done againſt his 
crown and dignity. And af an attorney-ge- 
neral ſhould be found knowingly guilty of 
abetting ſuch a conſpiracy, his office could not 
excuſe or legally exempt him from ſuffering 
the villainous judgement, to the deſtruction of 
him and his family. It is eſteemed in the law 
one 
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one of the moſt odious offences againſt the king 
to attempt in his name to deſtroy the inno- 
cent for whoſe protection he himſelf was or- 
dained. Queen Elizabeth had the true ſenſe 
of our law, when the Lord Burleigh, upon 
Sir Edward Coke her then attorney's coming 
into her preſence, told her, this is he who 
proſecutes pro domina regina, for our lady the 
queen; and ſhe ſaid ſhe would have the form 
of the records altered; for it ſhould be Astor 
natus generalis qui pro domina veritate ſequitur*; 
The attorney- general who proſecutes for our 
lady the truth. Whoever is truſted in that 
employment, diſhonours his maſter and office, 
if he gives occaſion to the ſubjects to believe 
that his maſter ſeeks other profits or advan- 
tages by accuſations, than the common peace 
and welfare : he ought not to excite a jealouſy 
in any of their minds, that confiſcations of 
eſtates are deſigned or deſired by any of the 
king's miniſters; whoſoever makes ſuch ad- 
vantages to the crown their principal aim in 
accuſing, are either robbers and murderers, 
(in the ſcripture ſenſe) in ſeeking innocent 
blood for gain, or in the mildeſt conſtruction, 
(ſuppoſing the accuſation to be on good 
grounds) they ſhew themſelves to be of cor- 
rupt minds and a ſcandal to their maſter and 
the government. Profit or loſs of that kind 
ought to have no place in judicial proceedings 
againſt ſuſpected criminals, but truth is only 
to be regarded; and for this reaſon the judg- 
ments given in courts of human inſtitution, 
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ate in ſcripture called, the judgments of God, 
who is the Gop of truth. 

Yet further, if any benefit to the king could 
be imagined by making tne evidence to the 
grand jury public, it could not come in com- 
petition with the law expreſſed in their gath ; 
which by conſtant uninterrupted uſage, for ſo 
many ages, hath obtained the force of law. 
Bracton and Briton, in their ſeveral generations 
bear witneſs, that it was then practiſed ; and 
greater proof of it need not be ſought, than 
the diſputes that appear by the law-books to 
have been amongſt the antient lawyers, whe- 
ther it was treaſon or felony for a grand jury. 
to diſcover, either who was indicted, or what 
evidence was given them. The truſt of the 


grand juries was thought ſo ſacred in thoſe. 


ages, and their ſecrecy of ſo great concern to 
the kingdom, that whoſoever ſhould break their 


oath therein, was by all thought worthy todie ;, 
only ſome would have had them ſuffer as trai- 


tors, others as felons . And at this day it is 
held to be a high miſpriſion, punithable by 
fine and impriſonment. The law then hav- 
ing appointed the evidence to be given to 
grand juries in ſecret, the king cannot deſire 
to have it made public. He can do no wrong 
faith the old maxim; that is, he can do no- 


| thing againſt the law, nor is any thing to be 
Judged for his benefit that is not warranted 


by law; his will, commands, and delires, 
are therein no otheryziſe to be known : he 
cannot change the legal method or manner of 


Coke, Inſtit. zd part, p. 107. 
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inquiring by juries, nor vary in any particular 
caſe from the cuſtomary and general forms of 
judicial proceedings ; he can neither abridge 
nor enlarge the power of juries,” no more 
than he can leſſen the legal power of the 
ſheriffs or judges, or by ſpecial directions 
order the one how they ſhall execute writs, 
and the other how they ſhall give judgments, 
though theſe made by himſelf. 

It is criminal, no doubt, for any to ſay, that 
the king defires a court of juſtice, or a jury, 
to vary from the direction of the law, and they 
ought not to be believed therein: if letters, 
writs, or other commands ſhould come to the 
judges for that purpoſe, they are bound by 
their oaths not to regard them, but to hold 
them for null; the ſtatutes of 2 Ed. III. 8. and 
20 Ed. III. 1. are expreſs ; that if any writs or 
commandments come to the juſtices in dil- 
turbance of the law, or the execution of the 
ſame, or of right to the parties, they ſhall 
proceed as if no ſuch letters, writs or com- 
mands were come to them : and the ſubſtance 
of theſe and other ſtatutes, is inſerted into 
the oath taken by every judge; and if they 
be under the moſt ſolemn and facred tie in 
the execution of juſtice, to hold for nothing 
or none the commands of the king under the 
great ſeal; ſurely the word or defire of an 
attorney-general in the like caſe ought to be 
leſs than nothing. 

Beſides, they are ſtrangely miſtaken, who 
think the king can have an intereſt different 


from, or contrary unto that of the kingdom, 
in 
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in the proſecution of accuſed perſons: his con- 
cernments are involved in thoſe of his people; 
and he can have none diſtinct from them. He 
is the head of the body politic, and the legal 
courſe of doing juſtice, is like the orderly 
circulation of blood in the natural bodies, by 
which both head and body are equally pre- 
ſerved, and both periſh by the interruption 
of it. 

The king is obliged to the utmoſt of his 
power to maintain the law, and juſtice in its due 
courſe, by his coronation oath, and the truſt 
thereby repoſed in him. In former ages he was 
conjured not to take the crown, unleſs he re- 
ſolved punctually to obſerve it. Bromton and 
others ſpeaking of the coronation of Richard I, 
deliver it thus; that having firſt taken the oath, 
Deinde indutus mantello, ductus eff ad altare, & 
conjuratus ab archiepiſcoo, & probibitus ex parte 
Dei, ne hunc honorem ſibi aſſumat, niſ in mente 
babeat tenere ſacramenta & vota qua ſuperius fe- 
cit. Et ipſe reſpondit, fe per Det auxilium om- 
ma ſupradicta obſervaturum boua fide. Demde 
cebit coronam de altari, & tradidit eam arc bis- 
Piſcopo, qui poſuit eam ſuper caput regis, & fic 
coronatus rex, ductus eſt ad ſedem ſuam *. After- 
ward, cloathed with the royal robe, he is led 
to the altar, and conjured by the Archbiſhop, 
and forbid in the name of God, not to aſſume 
that honour, unleſs he intended to keep the 
oaths and vows he had before made; and he 
anſwered, by God's help he would faithfully 


* Bromton, p. 1159. Mat. Paris, p. 153. Hoved. p. 374. 
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obſerve all the premiſes: and then he took the 
crown from off the altar, and delivered it to the 
archbiſhop, who put it upon the king's head; 
and the king thus crowned, is led unto his 
ſeat. The violation of which truſt cannot but 
be as well a wound unto their conſciences, a8 
bring great prejudice upon their perſons and 

airs. 
The common law that exacts this, doth ſo 
far provide for princes, that having their minds 
free ſrom cares of preſerving themſelves, they 
may reſt aſſured that no acts, words or deſigns, 
that may bring them into danger, can be 
concealed from the many hundreds of men, 
who by the law are appointed in all parts of the 
kingdom, watchfully to take care of the king; 
and are fo far concerned in his ſafety, that they 
can hope no longer to enjoy their own lives 
and fortunes in peace, than they can preſervs 
him, and the good order which according to 

the laws he is to uphold. | 
It is the joint intereſt of king and people, 
that the antient rules of doing juſtice be held 
facred and inviolable ; and they are equally 
concerned in cauſing ſtrict inquiries to be 
made into all evidences given againſt ſuſpected 
or accuſed perſons, that the truth may be diſ- 
covered; and ſuch as dare to diſturb the pub- 
lic peace by breaking the laws, may be brought 
to puniſhment. And the whole courſe of ju- 
dicial proceedings in criminal cauſes, ſhews 
that the people is therein equally concerned 
with the king, whoſe name is uſed. This 
is the ground of that diſtinction which = 
| Ed- 
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Edward Coke makes between the proceed» 
ings in pleas of the crown, and actions for 
wrongs done to the king himſelf. ** In pleas 
« of the crown, or other common offences, 
« nuſances, &c, principally concerning others, 
« or the public, there the king by law muſt 
« be appriſed by indictment, preſentment, 
« or other matter of record; but the king 
« may have an action for ſuch wrong as is 
« done to himſelf, and whereof none other 
« can have an action but the king, without 
« being appriſed by indictment, preſentment, 
« or other matter of record, as a Quare im- 
% pedit, Quare incumbravit, a Writ of Attaint 
% of Debt, Detinue of Ward, Eicheat, Scire 
« fac. pur repealer patent , Cc. Unto 
which every man muſt anſwer : but no man 
can be brought to anſwer for public crimes 
at the king's ſuit, otherwiſe than by indict- 
ment of a grand jury. 
The whole courſe of doing juſtice upon cri- 
minals, from the beginning of the proceſs, 
unto the execution of the ſentence, 1s, 
ever was eſteemed to be the kingdom's con- 
cernment, as is evidenced by the frequent 
complaints made in parliament, that capital 
offenders were pardoned to the people's damage 
and wrong, In the 13 Richard II. it is ſaid, 
that the king hearing the grievous complaints 
of his commons in parliament, of the out- 
rageous miſchiefs which happened unto the 
realm, for that treaſons, murders, and rapes 
of women, be commonly done, and commit- 
Coke, 3d Infit. page 136. 

ted, 
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ted, and the more, becauſe charters of pardon 
had been caſily granted in ſuch caſes ; and 
thereupon it was enacted, that no pardon for 
foch crimes ſhould be granted, unleſs the 
fame were particularly ſpecified therein: and 
that if a pardon were otherwiſe granted for 
the death of a man, the judges ſhould not- 
withſtanding inquire by a grand jury of the 
neighbourhood concerning the death of every 
ſuch perſon, and it he were found to have 
been wilfully murdered, ſuch charter of par- 


don to be difallowed ; and proviſions were 


made hy impoting grievous fines upon every 
perſon, according to his degree and quality, or 
impriſonment, who ſhould preſume to ſue to 
the king for any pardons of the aforeſaid 
crimes : and that ſuch perſons might be 
known to the whole kingdom, their names 
were to be upon ſeveral records. The like 
had been done in many ſtatutes made by ſeve- 
ral parliaments, as in 6 Ed. I. 9. the 2 Ed. III. 
2. the 10 Ed. III. 2. and the 14 Ed. III. ig. 
wherein it was acknowledged by the king in 
parliament ; ** That the oath of the crown 
« had not been kept, by reaſon of the grant 
«* of pardons contrary to the aforeſaid ſtatutes; 
* and enacted, that any ſuch charter of par- 
« don, from thenceforth granted againſt the 
e oath of his crown and the ſaid ſtatutes, 
te the ſame ſhould be holden for none.” In 
the 27 Ed. III. 2. It is further provided, for 
preventing the people's damage by ſuch par- 
dons ; That from thenceforth in every char- 
ce ter of pardon of felony, which ſhall be 
| | „ granted 


I 
granted at any man's ſuggeſtion, the ſaid 
« ſuggeſtion, and the name of him that mak- 
« eth the ſuggeſtion, ſhall be compriſed in 
« the ſame charter; and if after the ſame 
« ſuggeſtion be found untrue, the charter 
« ſhall be diſallowed and holden for none: 
« and the juſtices before whom ſuch charter 
« ſhall be alledged, ſhall inquire of the ſame 
« ſuggeſtion, and that as well of charters 
« granted before this time, as of charters 
« which ſhall be granted in time to come, 
« and if they find them untrue, then they 
« ſhall diſallow the charter ſo alledged, and 
« ſhall moreover do as the law demand- 
« eth.” | 
Thus have parliaments from. time to time 
declared, that the offences againſt the crown 
are againſt the public welfare, and that kings 
are obliged by their oath and office to cauſe 
juſtice to be done upon traitors and felons, for 
the kingdom's fake ; according to the antient 
common law declared by Magna Charta in 
theſe words: Nulli negabimus, null vendemug, 
null: differemus fuſtitiam . We will fell no 
man, we will not deny or defer to any man 
either juſtice or right. 

And as the public 1s concerned, that the due 
and legal methods be obſerved in the proſecu- 
tion of offenders, ſo likewiſe doth the ſecurity 
of every ſingle man in the nation depend upon 
it: no man can aſſure himſelf he ſhall not be 
accuſed of the higheſt crimes. Let a man's 
innocence and prudence be what it will, yet 


* 9 Hen. 3 29. 
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his moſt inoffenſive words and actions are lia- 
ble to be miſconſtrued, and he may, by ſu- 
bornation and conſpiracy, have things laid to 
his charge, of which he is no ways guilty. 
Who can ſpeak or carry himſelf with that 
circumſpection, as not to have his harmleſ; 
words or actions wreſted to another ſenſe than 
he intended? who can be ſecure from having 
2 paper put into his pockets, or laid in his 
houſe, of which he ſhall know nothing till his 
accuſation ? Hiſtory affords many examples of 
the deteſtable practices in this kind of wicked 
court paraſites, ameng which one may ſuffice 
for inſtance, out of Polybius, an approved au- 
thor l. Hermes, a powerful favourite un- 
« der Antiochus the younger, but a man not- 
te ed to be a favourer of liars, was made uſe of 
* againſt the innocent and brave Epigenes : he 
* had long watched to kill him, for that he 
* found him a man of great eloquence and va- 
* Jour, having alſo favour and authority with 
t the king: he had unjuſtly but unſucceſsfully 
te accuſed him of treaſon, by falſe gloſſes put 
© upon his faithful advice given to the king in 
* open council; this not prevailing, he by ar- 
« tifice got him put out of his command, and 
cc to retire from court; which done, he laid a 
e plot againſt him, with the help and counſel 
* of (one of his accomplices) Alexis, and wri- 
« ting letters as if they had been ſent from 
„% Molon, (who was then in open rebellion a- 
a pry prince, for fear, amongſt otherrea- 
* ſons, of the cruelty and treachery of Hermes) 


. * Polybins, lib. 5. 


4. & and 


* 


2 * 
* N * 


y be a Pu 


* " e > » 


(57) 

« and corrupted 'one of Alexis's ſervants with 
% great promiſes, who went to Epigenes, to 
« thruſt the letters ſecretly amongſt his other 
« writings, which when he had done, Alexis 
* came ſuddenly to Epigenes, demanding of 
« him, if he had received any letter from Mo- 
„ lon: and when he ſaid he had none, theother 
« ſaid, he was confident he ſhould find ſome; 
„ wherefore entering the houſe to ſearch, he 
% found the letters, and taking this occaſion, 
« flew him, [leſt if the fact had been duly ex- 
* amined, the conſpiracy had been diſcovered.] 
© Theſe things happening thus, the king 
thought that he was juſtly ſlain; in this man- 
ner the worthy Epigenes ended his days: but 
« this great man's deſigns did not reſt here; for 
within a while, heightened with ſucceſs, he 
ſo arrogantly abuſed his maſter'sauthority,as 
* he grew dangerous to the king himſelf, as 
« wellas thoſe about him; inſomuch as Anti- 
* ochus was forced, for that he hated and fear- 
«ed Hermes, to take away his life by ſtrata- 
gem, thereby to ſecure himſelf.” By theſe, 
and a thouſand other ways, the moſtunblemiſh- 
ed innocence may be brought into the greateſt 
dangers. Since then every man is thus eaſily 
ſubje& to queſtion, and what is one man's caſe 
this day, may be another man's to morrow, it 
is undoubtedly every man's concern, to ſee (as 
far as in him lies) in every caſe that the accuſed 
perſon may have the benefit of all ſuch proviſi- 
ons, as the law hath made for the defence of 
innocence and reputation. 


Now to this end there is nothing fo neceſ- 
iy H {ary 
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ſary as the ſecret and ſeparate examination of 
witneſſes; for though perhaps, as hath already 
been obſerved, it may be no very difficult thing 
for ſeveral perſons, who are permitted to dif. 
courſe with each other freely, and to hear, or 
be told what each of their fellows had been aſk- 
ed, and anſwered, to agree in one ſtory; eſpecial- 
ly if the jury may not atk what queſtions they 
ſhall think fit for the ſatisfaction of their own 
conſciences; but that they ſhall be ſo far under 
the correction and cenſure of the judges, as to 
have the queſtions which they put called by 
them trifles, impertinent, and unfit for the 
witneſſes to ſpeak to: yet if they be examined 
apart, with that due care of ſifting out all 
the circumſtances which the law requires, 
where every man of the jury is at full liber- 
ty to inquire into any thing for his clearer in- 
formation, and that with what deliberation 
they think fit; and all this be done with that 
ſecrecy which the law commands; it will bc 
almoſt impoſſible for a man to ſuffer under a 
falſe accuſation, 

Nor has the law been leſs careful for the re- 
putation of the ſubjects of England, than for 
their lives and eſtates; and this ſeems to be 
one reaſon why, in criminal caſes, a man {hall 
not be brought to an open legal trial by a pe- 
tit jury, till the grand jury have firſt found 
the bill. The law having intruſted the grand 
inqueſt in a ſpecial manner with their goo! 
names; they are therefore not only to in- 
quire whether the fact that is laid, was done 


by the party accuſed, but into the circum 
| ſtance: 
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fapces thereof too, whether it were done traiz 
terouſly, feloniouſly, or maliciouſly, Sc. ac- 
cording to the manner charged : which cir- 
cumſtances are not barely matter of form, but 
do conſtitute the very eſſence of the crime: 
and, laſtly, into the credit of the witneſſes, and 
that of the party accuſed. And unleſs they 
find both the fact proved upon him, and ſtrong 

preſumptions of ſuch aggravating circumſtances 
attending it, as the law requires in the ſpeci- 
fication of ſuch crime; and likewiſe are ſa- 
tisfied in the credibility of the witneſſes; they 
ought not to expoſe the ſubject to an open tri- 
al in the face of the county, to a certain loſs 
of his reputation, and hazard of his life and 
eſtate. Moreover, ſhould this practice of pu- 
blic examination prevail, and the jurors oath 
of ſecrecy continue, how partial and unequal 
a thing would it be to declare that to all the 
world, which will blaſt a man's good name, 
and religiouſly conceal what they may know 
tending to his juſtification ? to examine wit- 
neſſes, perhaps ſuborned, certainly prepared, 
and have evidence dreſſed up with all the ad- 
vantages that lawyers wits can give it, of the 
fouleſt crimes a man can be guilty of, and this 
given before ſome thouſands againſt him, and 
yet for the ſame court to ſwear thoſe, whom the 
law makesjudges in the caſe, not to reveal one 
word of thoſe reaſons, which have ſatisfied 
their conſciences of his innocence ? what is 
this, but an artifice of ſlandering men, it may 
be, of the moſt unſpotted converſation, and of 


abuſing authority, not ſo much to find men 
ü 2 guilty, 
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guilty, as to make them infamous ? after thiz 
ignominy is fixed, what judgment can the au- 
ditors, and from them the world, make, but 
of high probability of guilt in the party ac- 
cuſed, and perjury in the jury? 

This courſe, if it ſhould be continued, muſt 
needs be of moſt dangerous conſequence to all 
ſorts of men: it will both ſubject every one 
without relief to be defamed, and fright the 
beſt and moſt conſcientious men from ſerving 
on grand juries, which is a moſt neceſſary part 
of their duty. | 

Now ſince there is in our government, as in 
every one that is well conſtituted there ought 
to be, great liberty of accuſation, that no 
man may be encouraged to do ill through 
hopes of impunity, if by this means a me- 
thod be opened for the blaſting the moſt in- 
nocent man's honour, and deterring the moſt 
honeſt from being his judges, what remains, 
but that every man's reputation, which is moſt 
dear unto ſuch as are good, is held precariouſſy, 
and it will be in the power of great men to 
pervert the laws, and take away whole life 
and eſtate they pleaſe; or at leaſt to faſten im- 
putations of the moſt deteſted crimes upon 
any, whom for ſecret reaſons they have a mind 
to defame? the conſequences of which ſcandal, 
as they are very miſchievous to every man, ſo in 
a trading country in a more eſpecial manner, to 
all who live by any vocation of that kind. 

The greateſt part of trade is driven upon 
credit; moſt men of any conſiderable employ- 
ment dealing for much more than they - 

| | truly 
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truly worth ; and every man's credit depends 
as welt upon his behaviour to the government 
he lives under, as upon his private honeſty in 
his tranſactions between man and man; fo that 
the ſuſpicion only of his being obnoxious to 
the government, is enough to {et all his cre- 
ditors upon his back, and put a ſtop to all his 
affairs, perhaps to his utter ruin, What ex- 
pedition and violence will they all uſe to reco- 
ver their debts, when he ſhall be publickly 
charged with ſuch crimes, as forfeit life and 
eſtate? though there ſhould not be one word 
of the accuſation true, yet they knowing 
the charge, and the ſeeming proofs in the 
court and the conſequences of it, and not be- 
ing acquainted with the truth, as it appears to 
the jury, ſelf-intereſt will make his creditors 
to draw in their effects; which is no more 
than a new contrivance, under colour of law, 
of undoing honeſt men. 

| If to prevent any of theſe miſchiefs, the 
jury ſhould diſcover their fellows and their 
* own counſel, as the court by public examina- 
tion doth, it would not only be a wilful breach 
| of their oath, but a betraying of the truſt 
which the law has repoſed in them, for the ſe- 
| curity of the ſubject. For to ſubject the rea- 
| ons of their verdicts upon bills to the cenſure 
of the judges, were to diveſt themſelves of 
the power which the law has given them, for 
| moſt important conſiderations, without ac- 
count or control; and to intereſt in it, whom 
tie law has not in this caſe truſted, and fo by 
ckgrees, the courſe of juſtice in one of the 
moſt 
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moſt material parts may be changed, and 
fundamental ſecurity of our liberty and pro- 
perty inſenſibly loſt. On the other hand, if 
for fear of being unworthily reproached x 
ignoramus jurymen, obſtinate fellows that ob- 
ſtruct juſtice, and diſſerve the king, the grand 
jury ſhall ſuffer the judges, or the king's coun- 
fel, to prevail with them to indorſe Billa vera, 
when their conſciences are not ſatisfied in the 
truth of their accuſation, they act directly a- 
gainſt their oaths, oppreſs the innocent, whom 
they ought to protect, and, as far as in them 
lies, ſubject their country, themſelves and po- 
ſterity, to arbitrary powers; pervert the ad- 
miniſtration of juſtice, and overthrow the go- 
vernment, which is inſtituted for the obtain- 

ing of it, and ſubſiſts by it. 
This ſeems to be the greateſt treaſon that 
can be committed againſt the whole kingdom, 
and threatens ruin unto every man in private 
in it. No one can be ſafe againſt authoriſed 
malice; and, notwithſtanding the care of our 
anceſtors, rapine, murder, and the worſt of 
crimes, may be advanced by the formality of 
verdicts, if grand juries be over-awed, or not 
ſuffered to inquire into the truth, to the ſatis- 
faction of their conſciences. Every man, whilli 
he lives innocently, doth, under Gop, place 
his hopes of ſecurity in the law, which can 
give no protection, if its due courſe be ſo in. 
terrupted, that frauds cannot be diſcovered: 
witneſſes may as well favour offenders, as gin 
falſe teſtimony againſt the guiltleſs, and if thtj 
by hearing what each other ſaith, are put ii. 
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to a way of concealing their villainous deſigns, 
there can be no legal revenge of the crimes 
already committed. Others by their impuni- 
ty will be encouraged to do the like : and 
every quiet-minded perſon will be equally ex- 
poſed unto private injuries, and ſuch as may 
be done unto him, under the colour of 


law. No man can promiſe unto himſelf any 


ſecurity for his life or goods: and they who 
donot ſuffer the utmoſt violences in their own 
perſons, may do it in their children, friends 
and neareſt relations, if he be deprived of the 
remedies that the law ordains, and forced to 
depend upon the will of a judge, who may 
be (and perhaps we may ſay are) too often cor- 
rupted, or ſwayed by their own paſſions, in- 
tereſts, or the impulſe of ſuch as are greater 
than they. This miſchief 1s aggravated by a 


commonly received opinion, that whoſoever 


ſpeaks againſt an accuſed perſon is the king's 


witneſs; and the wortt of men, in their worſt 
deſigns, do uſually ſhelter themſelves under 
that name; whereas he only is the king's wit- 
neſs, who ſpeaks the truth, whether it be for 
or againſt him that 1s accuſed. As the powerof 
the king 1s the power of the law, he can have 
no other intention than that of the law, which 
is to have juſtice impartially adminiſtered: and 
as he is the father of his people, he cannot 
but incline ever to the gentleſt ſide, unleſs it be 
poſſible for a father to delight in the deſtrue- 
tion, or deſire to enrich himſelf by the confiſ- 


cation of his children's eſtates. If the moſt 


wicked princes have had different thoughts, 
: they 
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they have been obliged to diſſemble they. 
We know of none worſe than Nero ; but he 
was ſo far from acknowledging, that he de- 
fired any man's condemnation, that he looked 
upon the neceſſity of figning warrants for 
the execution of malefactors, as a burden, and 
rather wiſhed he had not learnt to write, than 
to be obliged to do it . They who by ſpread- 
ing ſuch barbarous errors, would create unto 
the king an intereſt different from that of his 
people which he 1s to preſerve, whilſt they 
pretend to ſerve him in deſtroying of them, 
they deprive him of his honour and dignity; 
Juſtice 1s done in all places, in the name of 
the chief magiſtrate ; it being preſumed that 
he doth embrace every one of his ſubjects 
with equal tenderneſs, until the guilty are by 
legal proofs diſcriminated from the innocent; 
and amongſt us the king's name may be uſed 
in civil caſes, as well as criminal: but it is as 
impoſſible for bim rightly to defire I ſhould 
be condemned for killing a man whom I have 
not killed, or for a treaſon that I have not com- 
mitted, as that my land ſhould be unjuſtly 
taken from me by a judgment from his bench, 
or I ſhould be condemned to pay a debt that 
1 do not owe. 

In both caſes we ſue unto him for juſtice, 
and demand it as our right. We are all con- 
cerned in it, publickly and privately ; and the 
king as well as all the officers of juſtice, are 
by their ſeveral oaths, obliged in their re- 
ſpective capacities to perform it. They are 


* Sen. Vit, Ner, Utinam ne/cirem literas. 
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bound to give their aſſiſtance to find out offen- 
ders; and the king's attorney is by his oath to 
proſecute them, if he be required. And he is 
not only the king's ſervant in ſuch caſes, but 
the nation's ; or rather, cannot otherwiſe ſerve 
the king, than by ſeeing juſtice done in 
the nation. 

Whenſoever any man receives an injury in 
his perſon, wife, children, friends or goods, 
the king is injured; inaſmuch as he is by 
his office to prevent ſuch miſchief, and 
ought to be concerned in the welfare of 
every one of his ſubjects; but the parties 
to whom the injuries are done, are the im- 
mediate ſufferers, and the proſecution is 
principally made, that they may be repaired 
or revenged, and other innocent perſons ſe- 
cured by the puniſhment of offenders, in 
which the king can be no otherwiſe concern- 
ed than as he is to ſee his office faithfully per- 
formed, and his people protected. The king's 
ſuit therefore is in the behalf of his people; 
yet the laws leave unto every man a liberty, in 
caſe of treafons, murders, rapes, robberies, 
&c. to ſue in the king's name, and crave his 
aid ; or by way of appeal, in his own. The 
ſame law looks upon felons, or traitors, as 
public enemies ; and by authorizing every one 
to purſue and apprehend them, teacheth us, 
that every man, in his place, ought to do it. 
The ſame act whereby one, or a few are in- 
jured, threatens all; and every man's private 
intereſt ſo concurs with that of the public, 


that all depends upon the exact preſervation of 
I the 


1 
the method preſcribed by the law, for the im- 
partial inquiſition after ſuſpected offenders, 
and moſt tender care of preſerving ſuch as are 
innocent. As this cannot poſſibly be effected 
without ſecret and ſeparate examinations, the 
forbidding of them is no leſs than to change 
the courſe which is enjoined by law, confirmed 
by cuſtom, and grounded upon reaſon and 
juſtice. 3 

If, on the other ſide, any man believe, that 
ſuch as in the king's name proſecute ſuſpected 
delinquents, ought only to try how they may 
bring them to be condemned, he may be pleaſ- 
< to conſider, that all ſuch perſons ought, ac- 

rding unto law, to produce no witneſs whom 
they do not think to be true; no evidence, 
which they do not believe good ; nor can con- 
ceal any thing that may juſtify the accuſed. 
No trick or artifice can be lawfully uſed to 
deceive a grand jury, or induce them to find 
or reject a bill, otherwiſe than as they are led 

by their own conſciences. 

All lawyers were antiently ſworn to put no 
deceit upon the courts for their client's ſake; 
and there are ſtatutes ſtill in force to puniſh 
them if they do it. But there is an eternal 

obligation upon ſuch as are of counſel _ 
perſons accuſed of crimes, not to uſe ſuch arts 
as may bring the innocent to be condemned ; 
and thereby pervert that, which is not called 
the judgment of man, but of Gop : becauſe 
man renders it in the ſtead and by the com- 
mandment of Gop. Such practices do not 
. exalt the juriſdiction of tribunals ; but * 
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and pollute them with that innocent blood, 
which will be their overthrow. And leaſt of 
all can it be called a ſervice to the king; ſince 
none could ever ſtand againſt the cry of it. 
This is neceſſarily implied in the attorney-ge- 
neral's oath, to ſerve the king in his kingly 
office, wherein the law preſumes he can do 
no wrong. But the greateſt of all wrong, and 
that which hath been moſt deſtructive unto 
thrones, is by fraud to circumvent and deſtroy 
the innocent. This is to turn a legal king 
into a Nimrod, a hunter of men. This 1s 
not to act the part of a father or a ſhepherd, 
who 1s ready to lay down his life for his ſheep; 
but ſuch as the pſalmiſt complains of, © who 
« eat up the people as if they eat bread.” 
Jezebel did perhaps applaud her own wit, and 
think ſhe had done a great ſervice to the king, 
by finding out men of Belial, judges and wit- 
neſſes, to bring Naboth to be ſtoned : but 
that unregarded blood was as a canker, or the 
plague of leproſy, in his throne and family, 
which could not be cured but by its overthrow 
and extinction. But if the attorney-general 
cannot ſerve the king by abuſing juries, and 
ſubverting the innocent, he can as little gain 
an advantage to himſelf by falſifying his oath; 
by the true meaning whereof he is to proſecute 
Juſtice impartially : and the eternal divine law 
would annul any oath or promiſe that he ſhould 
have taken to the contrary, even though his 
office had obliged him unto it. 

The like obligation lies upon jurors not to 


ſulker themſelves to be deluded or perſuaded, 
I 2 | that 
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that the judges, king's counſel, or any others 


can diſpenſe with that oath, or any part of it, 
which they have taken before Gop unto the 
whole nation; nor to think that they can 
ſwerve from the rules ſet by the law without 
a damnable breach of it. The power of re- 
leaſing or diffolving conſcientious obligations, 
acknowledged in the pope, makes a great part 
of the Roman ſuperſtition ; and that grand 
impoſtor could never corrupt kingdoms and 
nations to their deſtruction, and the eſtabliſh- 
ment of his tyranny, until he had brought 
them to belteve he could diſpenſe with oaths, 
taken by kings unto their ſubjects, and by 
ſubjects to their kings; nor impoſe ſo extra- 
vagant an error upon either, until he had per- 
ſuaded them he was in the place of Gop. It 
is hard to ſay, how the judges or king's coun- 
ſel can have the ſame power, unleſs it be up- 
on the ſame title; but we may be ſure they 
may as: well diſpenſe with the whole oath as 
any part of it, and can have no pretence unto 
either, unleſs they have the keys of heaven 
and hell in their keeping: it is in vain to ſay, 
the king as any other man may remit the oath 
taken unto and for himſelf; he is not a 
party for himſelf, but in the behalf of 
his people, and cannot diſpoſe of their con- 
cernments without their conſent, which 1s 
given only in parliament. 

The king's counſel ought to remember, they 
are in criminal caſes of counſel unto every man 
in the kingdom. It is no ways referred unto 
the direction of the judges, or unto them, 

whether 
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whether that ſecrecy enjoined by law, be pro- 
ftable unto the king or kingdom ; they muſt 
take the law as 1t 1s, and render obedience un - 
to it, until it be altered by the power that 
made it. To this end the judges, by acts of 
parliament, vig. 18 Ed. III. cap. 8. and 20 Ed. 
III. cap. 1. are ſworn to ſerve the people,“ Ye 
« ſhall ſerve our lord the king and his people 
« jn the office of juſtice, &c. ye ſhall deny to 
« no man common right by the king's letters, 
« nor no other man's, nor for no other cauſe; 
« and in default thereof in any point, they are 
« to forfeit their bodies, lands and goods.” 
This proves them to be the people's ſervants 
as well as the king's. 

Further, by the expreſs words of the com- 
miſſions of oyer and terminer, they are requir- 
ed to © aſſiſt every man that ſuffers injury, and 


make diligent inquiſition after all manner of 


« falſhoods, deceits, offences and wrongs done 
* toany man, and thereupon to do juſtice ac- 
* cording to the law.” So that in the whole 


proceedings in order unto trial, and in the 
trials themſelves, the thing principally intend- 
ed, which ſeveral perſons are ſeverally in their 
capacities obliged to purſue, is, the diſcovery. 


of truth: the witneſſes are to depoſe the 


| © truth, the whole truth, and nothing but the 
( truth:“ thereupon the counſel for the king 
are to proſecute : the grand jury to preſent : 


and the petit jury to try. Theſe are ſeveral 
offices, but all to the ſame end. It is not the 


» priſoner, but the crime that is to be purſued ; 


this primarily, the offender but by conſequence; 


and 
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and therefore ſuch courſes muſt be taken, 1 
may diſcover that, and not ſuch as may in. 
ſnare him. When the offence is found, the 
impartial letter of the law gives the doom; 
and the judges have no ſhare in it, but the 
pronouncing of it: till then the judges ar; 
only to preſide, and take care that every man 
elſe, who is employed in this neceſſary affair, 
do his duty according to law. So that upon 
the reſult of the whole tranſaction, impartial 
juſtice may be done, either to the acquitta, 
or condemnation of the priſoner. 

Hereby it is manifeſt why the judges arc 
obliged by oath, to“ ſerve the people as well 
« as the king:” and by commiſſion, to 
* ſerve every one that ſuffers injuries.” As 
they are to ſee that right be done to the king, 
and his injured ſubjects in diſcevering of the 

. delinquent; ſo they are to be of counſel with 
the priſoner, whom the law ſuppoſeth may be 
ignorant as well as innocent; and therefore 
has provided, that the court ſhall be of coun- 
ſel for him, and as well inform him of what 
legal adyantages the law allows him, as to re- 
ſolve any point of law when he ſhall propoſe 
it to them. And it ſeems to be upon the pre- 
ſumption of this ſteady impartiality in the 
Judges, (thus obliged by all that is held ſacred 
before Gop and man to be unbiafled) that the 
priſoner hath no counſel; for if the court 
faithfully perform their duty, the accuſed can 
have no wrong or hardſhip, and therefore needs 
no adviſer. 
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Now ſuppoſe a man perfectly innocent, and 
in ſome meaſure knowing in the law, ſhould 
he accuſed of treaſon or felony ; if the judges 
ſhall deny unto the grand jury the liberty of 


examining any witneſſes, except in open court, 


E where nothing ſhall be offered that may help 


to clear the priſoner, but every thing aggra- 
vated, that gives colour for the accuſation ; 
ſuch perſons only produced, as the king's coun- 
ſel, or the proſecutors ſhall think fit to call, 
of whoſe credit alſo the jury muſt not inquire, 
but ſhall be controlled and brow-beaten in 
aſking queſtions of ſuch unknown witneſſes 
for their own ſatisfaction, if they have any 
tendency to diſcover the infamy of theſe wit- 
neſſes, or the falſhood of their teſtimony ; 
how can innocence ſecure any man from being 

arraigned ? | 
And if the oath of the judges ſhould be as 
much forgotten in the farther proceedings 
upon the trial, where in caſes of treaſon the 
priſoner ſhall have all the king's counſel 
(commonly not the moſt unlearned) prepared 
with ſtudied ſpeeches, and arguments to make 
him black and odious, and to ſtrain all his 
words, and to alledge them for inſtances of 
his guilt : if then all his private papers, and 
notes to help his memory in his plea and de- 
fence, ſhall be taken from him by the gaoler, 
or the court, and given to his proſecutors ; 
and all advice and aſſiſtance from counſels or 
friends, and his neareſt relations, ſhall be de- 
nied him, and none ſuffered by word or writ- 
ing to inform him of the indifferency, or ho- 
neſty, 


p 
J 
j 
' 
= 
q 
3 
! 

* x 


—_— x. 


* 
— 


672) 


neſty, or the partiality or malice of the pay. 
nels returned (whom the law allows him to 
challenge or refuſe, either peremptorily or fo 
good reaſons offered ;) ſhould he be thus ge. 
prived of all the good proviſions of the la for 
his ſafety, to what frauds, perjuries, and ſubgr. 
nations is not he, and every man expoſed, | 
who may be accuſed ? What deceits may there 


not be put upon juries? And what probability 


is there of finding ſecurity in innocence ? 


What an admirable execution would this be of 


their commiſſion, to make diligent inqui- 
„ ſition after all manner of falſhoods, de- 
* ceits, wrongs and frauds, and thereupon to 
* do juſtice according to law ;” when at 
the ſame time, if ſo managed, a method 


would be introduced of ruining and deſtroy- 


ing any man in the form of juftice ? Such 
practices would be the higheit diſhonour to 
the king imaginable, whoſe name is uſed, 
and fo far miſrepreſent the kingly office, as to 
make that appear to have been erected to vex 
and deſtroy the people, which was intended 
and ordained to help and preſerve them. 
The law ſo far abhors ſuch proceedings, 
that it intends, that every man ſhould be 
ſtrictly bound to be exactly juſt, in their ſeve- 


ral employments, relating to the execution of 
juſtice. The ſerjeant of the king's counſel, 


Sir George Jeffreys, amongſt the reſt, who 


roſecute in the king's name, and are con- 


ſulted in the forming bills of indictment, 
and adviſe about the witneſſes, and their teſti- 


monies againſt the accuſed; theſe, if the) 
4 would 
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would remember it, when they are made ſer- 
jeants, take an oath, Coke's 2d Inſtitute, 
page 214. *© as well and truly to ſerve the 
« people,” whereof the party accuſed is one, 
« as the king himſelf; and to miniſter the 
« king's matters duly and truly after the 
« courſe of the law to their cunning ;” not 
to uſe their cunning and craft to Ride the 
truth, and deſtroy the accuſed if they can. 

They are alſo obliged by the Statute of 
Weſtm. 1. cap. 29. to put no manner of 
deceit or colluſion upon the king's court, nor 
ſecretly to conſent to any ſuch tricks as may 
abuſe or beguile the court, or the party, be it 
in cauſes civil or criminal: and it is ordained, 
that if any of them be convicted of ſuch 
practices, he ſhall be impriſoned for a year, 
and never be heard to plead again in any 
court ; and if the miſchievous conſequence of 
their treacheries be great, they are ſubject to 
farther and greater puniſhments, Our antient 
law book, called the Mirror of Fuſtice, cap. 
2. ſect. 4. ſays, ** That every ſerjeant pleader 
is Chargeable by his oath, not to maintain 
or defend any wrong or falſhood to his 
knowledge, but ſhall leave his client 
% when he ſhall perceive the wrong intended 
« by him: alſo that he ſhall not move or 
t proffer any falſe teſtimony, nor conſent to 
any lies, deceits or corruptions whatſoever 
in his pleadings.” 

As a farther ſecurity unto the people againſt 
all attempts upon their laws, exemplary juſ- 
tice hath been done, in ſeveral ages, upon 
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ſuch judges, and juſticiaries, as through cor. 
ruption, ſubmiſſion unto unjuſt commands, 
or any other ſiniſter conſideration, have dared 
to ſwerve from them : the puniſhments of 
theſe wicked men remain upon record, as 
monuments of their infamy, to be a terror 
unto all that ſhall ſucceed them. In the reign 
of the Saxons, the moſt notable example was 

iven by king Alfred, who cauſed above forty 
judges to be hanged in a ſhort ſpace, for ſe- 
veral wrongs done to the people, as is related 
in the Mirror of Juſtice: ſore of them ſuf- 
fered for impoſing upon juries, and forcing 
them to give verdicts according to their will; 
and one, as it ſeems, had taken the confidence 
to examine a jury, that he might find which 
of them would ſubmit to his will, and ſet- 
ting aſide him who would not, condemned a 
man upon the verdict of eleven. 

Since the coming in of the Normans, our 
parliaments have not been leſs ſevere againſt 
ſuch judges as have ſuffered the courſe of 
juſtice to be perverted, or the rights and li- 
berties of the people to be invaded : in the 
time of Edward the Firſt, Anno 1289, the 
parliament finding, that all the judges, except 
two, had ſwerved from their duty, condemned 
them to ſeveral puniſhments according unto 
their crimes ; as baniſhment, perpetual im- 
priſonment, or the loſs of all their eſtates *, 
Sc. Their particular offences are ſpecified in 
a ſpeech made by the archbiſhop of Canter- 
bury in parliament. They had broken Magn? 

Ex Chron. Anno 10 Ed. I. ad fine 


Charta; 
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Charta ; incited the king againſt his people ; 
violated the laws, under pretence of expound- 
ing them ; and impudently preſumed to pre- 
fer their own counſels to the king, before 


the advices of parliament ; as appears by the 


ſpeech, &c. thereunto annexed. 

The like was done in the time of Edward IT. 
when Hugh de Spencer was charged for hav- 
ing prevailed with the king to break his oath 
to the people, in doing things againſt the 
law by his own authority. 15 

In Edward the Third's time, judge Thorpe 
was hanged, for having in the like manner 
brought the king to break his oath. And the 
happy reign of that great king “ affords many 
inſtances of the like nature; among which, 
the puniſhment of Sir Henry Green, and Sir 
William Skipworth, deſerve to be obſerved, 
and put into an equal rank with thoſe of his 
brave and victorious grandfather. 

In Richard the Second's time, eleven of the 
judges, forgetting the dreadful puniſhments 
of their predeceſſors +, ſubſcribed malicious 
indictments, againſt law; and gave falſe in- 
terpretations of our antient laws to the king, 
thereby to bring many of his moſt eminent 
and worthieſt ſubjects to ſuffer as traytors at 
his will; ſubjected the authority, and very 
being of parliaments to his abſolute pleaſure; 
and made him believe, that all the laws lay 
in his own breaſt. Hereupon ſentence of 


* Daniel's H:fory, page 260, 261. 
+ See all the Engliſh Hiſtories of Wal/ingham, Fabian, Speed, 
&c. in the eleventh and twelfth years of Richard II. 
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death paſſed upon them; and though upon 
their repentance, and confeſſing they had been 
ſwayed by fear and threatenings from the king, 
two only were executed ; all the others were 
for ever baniſhed, as unworthy to enjoy the 
benefit of that law, which they had ſo perf. 
diouſly and baſely betrayed. 

It were an endleſs work to recite all the ex- 
amples of this kind that are to be found in 
our hiſtories and records; but that of Empſon 
and Dudley muſt not be omitted : they had 
craftily contrived to aboliſh grand juries, and 
to draw the lives and eſtates of the people into 
queſtion, without indictments by them; and 
by ſurprize, and other wicked practices, they 
gained an act of parliament for their counte- 
nance. Hereupon falſe accuſations followed 
without number: oppreſſion and injuſtice 
broke forth like a flood. And to gain the 
king's favour, they filled his coffers. The 
indictments againſt them, mentioned in An- 
derſon's Reports, p. 156, 157. are worth 
reading; whereby they are charged “ with 
« treaſon, for ſubverting the laws and cuſtoms 
* of the land, in their proceedings without 
grand juries ; and procuring the murmur- 
* ing and hatred of the people againſt the 
* king; to the great danger of him and the 
kingdom.“ Nothing could ſatisfy the king- 
dom, though the king was dead whom they 
had flattered and ſerved, but ſuch juſtice done 
upon them, and many of their inſtruments 
and officers, as may for ever make the ears of 
Judges to tingle. 

And 


(77) 
And it is not to be forgotten, that the judges 
in queen Elizabeth's time, in the caſe of R. 
Cavendiſh, in Anderſon's Reports, page 152, 
and 155. © were,” as they told the queen and 
her counſellors, £* by the puniſhment of for- 
« mer judges, eſpecially of Empſon and 
« Dudley, deterred from obeying her illegal 
© commands.” The queen had ſent ſeveral 
letters under her ſignet; great men preſſed 
them to obey her patent under the great ſeal ; 
and the reaſons of their diſobedience being re- 
uired ; they anſwered, ©* That the queen 
« herſelf, and the judges alſo, had taken an 
« oath to keep the laws ; and if they ſhould 
% ohey her commands, the laws would not 
« warrant them, and they ſhould therein 
« break their oath, to the offence of Gop, 
« and their country, and the commonwealth 


« wherein they were born. And, fay they, 


« if we had no fear of Gop, yet the exam- 
« ples and puniſhments of others before us, 
„ who did offend the laws, do remember, 

* and recal us from the like offences.” 
Whoſoever, being in the like places, may 
deſign, or be put upon the like practices, will 
do well to conſider theſe examples, and not to 
think that he, who obliquely endeavours to 
render grand juries uſeleſs, is leſs criminal 
than he that would abſolutely aboliſh them. 
That which doth not act according to its in- 
ſtitution, is as if it were not in being. And 
whoever doth without prejudice conſider this 
matter, will ſee that it is not leſs pernicious 
to deny juries the uſe of thoſe methods of 
5 diſcovering 
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diſcovering truth, which the law hath ap- 
pointed; and ſo by degrees turn them into a 
meer matter of form, than openly and avoy. 
edly to deſtroy them. Surely, ſuch a gradual 
method of deſtroying our native right is the 
moſt dangerous in its conſequence. The 
ſafety which our forefathers for many hun— 
dreds of years enjoyed, under this part of the 
law eſpecially, and have tranſmitted to us, is 
ſo apparent to the meaneſt capacity, that who- 
ever ſhall go about to take it away, or give it 
up, is like to meet with the fate of Iſhmael, 
to have every man's hand againſt him, becauſe 
his is againſt every man. Artifices of this kind 
will ruin us more filently, and ſo with leſs op- 
poſition, and yet as certainly as the other more 
open oppreſſion. This only is the difference, 
that one way we ſhould be ſlaves immediately, 
and the other inſenſibly: but with this farther 
diſadvantage too, that our ſlavery would be the 
more unavoidable, and the faſter riveted upon 
us, becauſe it would be under colour of law, 
which practice in time would obtain. 

Few men at firſt ſee the danger of little 
changes in fundamentals ; and thoſe who de- 
ſign them, uſually act with ſo much craft, as 
beſides the giving ſpecious reaſons, they take 
great care that the true reaſon ſhall not ap- 
pear. Every deſign therefore of changing 


the-conſtitution ought to be moſt warily ob- 
ſerved, and timely oppoſed. Nor is it only 


the intereſt of the people, that ſuch funda- 
mentals ſhould be -duly guarded, for whoſe 


benefit they were at firſt ſo carefully laid, and 
| whom 
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whom the judges are ſworn to ſerve ; but of 
the king too, for whoſe ſake thoſe pretend to 
act, who would ſubvert them. 

Our kings, as well as judges, are ſworn to 
maintain the laws: they have themſelves, in 
ſeveral ſtatutes, required the judges, at their 


2eril, to adminiſter equal juſtice to every man, 


notwithſtanding any letters or commands, &c. 
even from themſelves to the contrary. And 
when any failure hath been, the greateſt and 
moſt powerful of them have ever been the 
readieſt to give redreſs. It appears by the 
reface to the ſtatutes of the twentieth of 

Edward the IIId, that the judicial proceed- 
ings had been perverted ; that letters, writs, 
and commands had been ſent from the king 
and great men to the juſtices; and that per- 
ſons belonging to the court of the king, the 
queen, and the prince of Wales, had main- 
tained and abetted quarrels, &c. whereby the 
laws had been violated, and many wrongs 
done. But the king was fo far from juſtify- 
ing his own letters, or thoſe illegal practices, 
that the preamble of thoſe ſtatutes ſaith, they 
were made for the relief of the people in 
their ſufferings by them. That brave king, 
in the height of his glory, and vigour, of his 
age, choſe rather to confeſs his error, than to 
continue in it; as is evident by his own 
words: — “ Edward, by the grace of Gop, 
* &c. Becauſe by divers complaints made 
unto us, we have perceived that the law of 
the land, which we by our oath are bound 
to maintain, is the leſs well kept, and exe- 
* Ccution 
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© cution of the ſame diſturbed many times by 
© maintainances and procurements, as weil 
in the court as the country, we, greatly 
c moved of conſcience in this matter, and 
& for this cauſe, deſiring as much fot the 
&« pleaſure of Gop, and eaſe and quietneſs of 
« our ſubjects, as to ſave our conſcience, and 
« for to ſave and keep our ſaid oath, by the 
ce aſſent, &c. enact, That judges ſhall do 
t juſtice, notwithftanding writs, letters, or 
« commands from himſelf, Sc. and that 
none of the king's houſe, or belonging to 
« the king, queen, or prince of Wales, do 
« maintain quarrels, Sc.“ | 
King 2 in his ſpeech to the judges in 
the Starchamber, in the year 1616, told them, 
« That he had after many years reſolved to re- 
« new his oath, made at his coronation, con- 
« cerning juſtice, and the promiſe therein 
«© contained for maintaining the law of the 
« land.“ And in the next page fave one ſays, 
« J was ſworn to maintain the law of the 
« land, and therefore had been perjured if I 
« had broken it: Gop is my judge, I never 
« intended it.” And his majeſty that now 
is, hath made frequent declarations and pro- 
teſtations, of his being far from all thoughts 
of deſigning an arbitrary government ; and 
that the nation might be confident he would 
rule by law. 

Now if after all this, any officer of the 
king's ſhould pretend inſtructions from his 
maſter, to demand ſo material an alteration 
of proceedings, in the higheſt caſes againſt 


law, 
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law, as are above mentioned; and the court 
(who are required to ſlight and reject the moſt 


ſolemn commands under the great ſeal, if 


contrary to law) ſhould upon a verbal intima- 
tion allow of ſuch a demand, and ſo break in 
upon this bulwark of our liberties, which the 
law has erected ; might it not give'too juſt an 
occaſion to ſuſpect, that all the legal ſecurities 
of our lives and properties are unable to pro- 
tet us? And may not ſuch fears rob the king 
of his greateſt treaſure and ſtrength, the peo- 
ple's hearts, when they dare not rely upon him 


in his kingly office and truſt, for ſafety and 


protection by the laws? Our Engliſh hiſtory 
affords many inſtances of thoſe that have pre- 
tended to ſerve our king in this manner, by 
undermining the people's rights and liberties, 
whoſe practices have ſometimes proved of fa- 
tal conſequence to the kings themſelves, but 
more frequently ended in their own deſtruc- 
tion. | | 

But after all, imagining it could be made 
out that this method of private examination 
by a grand jury, (which, from what has been 
faid before, hath appeared to be ſo extremely 
neceſſary for the public good, and to every 
private man's ſecurity) were inconvenient, or 
miſchievous, and therefore fit to be changed ; 
yet being ſo eſſential a part of the common 
law, it is no otherwiſe alterable than by act 
of parliament. We find by precedents, 
that the bare forms of indictments could not 
be reformed by the judges. The words De- 
Populatores agrorum, inſiazatores viarum, Vi & 
Armis, 
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Ani, Baculis, Cultellis, Aroubus & Sagittii 


could not be left out but by advice of the 
kingdom in parliament. A writ ifſued in 
the time of king Edward III. giving power 
to hear and determine offences, and all the 
Juſtices reſolved, (Coke's 4th Inſt. p. 164.) 
*« That they could not lawfully act, having 
* their authority by writ, where they ought 
* to have had it by commiſſion : though it 
* was in the form and words that the legal 
„ commiſſion ought to be. John Kanivett, 
chief juſtice, by advice of all the judges, 
6 reſolved that the ſaid writ was contra legen. 
* and where divers indictments were before 
them found againſt T. S. the ſame, and all 
te that was done by colour of that writ, was 
* damned.” 428 

If in ſuch ſeeming little things as theſe, and 
many others that may be inſtanced, the wil- 


dom of the nation hath not thought fit to in- 


truſt the judges, but reſerved the conſidera- 
tion of them to the legiſlative power; it can- 
not be imagined, that they ſhould ſubje to 
the diſcretion and pleaſure of the judges, thoſe 
important points in the eſtabliſhed courſe of 
adminiſtring juſtice, whereupon depends the 
ſafety of all the ſubjects lives and fortunes. 
If judges will take upon themſelves to alter 
the conſtant practice, they muſt either alter 
the oath of the grand jury, or continue it: if 
they ſhould alter it, fo as to make it fail with 
any ſuch new method, and thus in appearance 
charitably provide that the grand jury ſhould 
not take a mack oath, or foriwear —— 

they 
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they then make an incroachment upon the 
authority of parliaments, who only can maks 
new, or change old legal oaths, and all the 
proceedings thereupon would be void. 

If they ſhould continue conſtantly to im- 

ſe the ſame oath, as well when they have 
notice from the king, that the jury ſhall not 
be bound to keep his ſecrets and their own, 
as when they have none; they muſt aſſume to 
make the ſame form of law to be of force, and 
no force; and the ſame words to bind the 
conſcience, or not bind it, as they will have 


them: whereby they would profane the natu- 


ral religion of an oath, and bring a foul ſcan- 
dal upon chriſtianity, by trifling in that ſacred 
matter worſe than heathens. And whilſt the 
judges find themſelves under the neceſſity of 
adminiſtering the oath unto grand juries, and 
not ſuffer them to obſerve it according to their 
conſciences, they would confeſs the illegality 
of their own proceedings, and can never be 
able to repair the breaches by pretending a ta- 
cit implication if the king will ; but muſt un- 
avoidably fall under that approved maxim of 
our law, Maledicta eſt interpretatio que corrum- 
pit textum : It is a curſed interpretation that 
diſſolves a text. 

There are two vulgar errors concerning the 
duty of grand juries, which, if not removed, 
will in time deſtroy all the benefit we can ex- 
pect from that conſtitution, by turning them 
into a mere matter of form, which were de- 
ligned for ſo great ends. Many have of late 
thought, and affirmed it for law, that the grand 
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that of their preſentments, being to paſs 4 
Tecond examination, they ought to indict upon 


they take or the commiſſion, where their duty 


OTE. 
jury is neither to make ſo ſtrict inquiry into 
matters before them, nor to look for ſo clear 
evidence of the crime, as the petit jury; but 


a ſuperficial inquiry and bare probabilities: 
whereas ſhould either of theſe opinions be 
admitted, the prejudice to the ſubject would 
be equal to the total laying aſide grand juries, 
There being in truth no difference betweenar- 
raigning without any preſentment from them 
at all, and their preſenting upon flight grounds, 
© For the firſt, that grand juries ought not to 
make fo ſtrict inquiry, it were to be wiſhed, 
that we might know how it comes to paſs, 
that an oath ſhould be obligatory upon a petit 
Jury, and not unto the grand; or in what 
1 they may lawfully, and with good con- 
cience, quit that exactneſs: whether in rela- 
tion to the witneſſes and their credibility; or 
the fact and all its circumſtances; or the teſ- 
timony and its weight; or, laſtly, in reference 
to the priſoner, and probability of his guilt; 
and withal, upon wh grounds of law or 
reaſon their opinion is founded. On the con- 
trary, he that will confider either the oath 


is deſcribed, will find in all points, that there 
lies an equal obligation upon them and the 
petit jurics. | 

They ſwear “ diligently to inquire, and 
*© true preſentment make, Sc. and to preſent 
e the truth, the whole truth, and nothing but 


2 the truth,” Ec. And in the commiſſion of 
: oycr 
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oyer and terminer, their duty, with that of 
the commiſſioners, is thus deſcribed 3 “ to in- 
« quire by the oath of honeſt and lawful men, 
« Sc. by whom the truth of the matter may 
« be beſt known, of all manner of treaſons, 
« Sc. confederacies, falſe teſtimonies, &tc. as 
« alſo the acceſſories, &c. by whomſoever or 
« howlſoever done, perpetrated or committed, 
« by whom or to whom, how, in what way, 
« or in what manner, And of other articles 
« and circumſtances premiſed, and of any 
te other thing or things howſoever concerning 


e the ſame.” Now for any man after this 


to maintain, that grand juries are not to in- 
quire, or not carefully, is as much as in plain 
terms to ſay, they are bound to act contrary 
to the commiſſion and their oath : and to af- 
firm that they can diſcharge their duty ac- 
cording to the obligations of law and conſci- 
ence, which they lie under, without a ſtrict 
inquiry into particulars, is to affirm that the 
end can be obtained without the means neceſ- 
ſary to it. 

The truth is, that grand juries have both a 
larger field for their inquiry, and are in many 
reſpects better capacitated to make a ſtrict one, 
than the petit juries : theſe laſt are confined as 
to the perſon and the crime, ſpecified in the 
indictment; but they are at large obliged to 
ſearch into the whole matter, that any ways 
concerns every caſe before them, and all the 


offences contained in it, all the criminal cir- 


cumſtances whatſoever, and into every thing, 


howſoever concerning the fame. They are 
| bound 
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bound to inquire whether thelr informations 
of ſuſpected treaſons or felonies, brought by 
accuſers, be made by conſpiracy, or ſubor. 
nation; who are the conſpirators, or falſe wit. 
neſſes; by whom abetted, or maintained; 
againſt whom, and how many, the conſpiracy 
is laid; when, and how, and in what courſe 
it was to have been proſecuted. 

But none of theſe moſt intricate matters 
(which need the moſt ſtrict and diligent in- 
quiries) can come under the cogniſance of the 
petit jury; they can only examine ſo much, as 
relates to the eredit of thoſe witneſſes brought 
to prove the charge againſt the parties indicted; 
wherein alſo they have neither power, nor con- 
venient time to ſend for perſons, or papers, if 
they think them needful, nor to reſolve any 
doubts of the lawfulneſs, and credibility of 
the teſtimonies. | | 

Yet further, if the erimes objected are mani- 
feſt, it is then the grand jury's duty to inquire 
after all the perſons any ways concerned in 
them, and the ſeveral kinds of offences, where- 


- 


of every one ought jointly, or ſeparately to be 


indicted as they ſhall diſcover them to have 
been principals, or acceſſories, parties or pri- 


vy thereunto, or to have comforted, or know- 


ingly relieved either the traitors or felons, or 
concealed the offences of others: but the in- 

uiſition into all theſe matters, which require 
all poſſible ſtrictneſs in ſearching, as being of 
the higheſt importance unto the public juſtice 
and ſafety, is wholly out of the power and 


truſt of the petit juries, The guilt or inno- 
cenes 
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cence of the parties put upon their trials, and 
the evidence thereof given, are the only objects 
of their inquiries. It is not their work, nor 
within their truſt, to ſearch into the guilt, or 
crimes of the parties, whom they try ; they are 
bound to move within the circle of the indict- 
ment made by the grand jury, who are to 
appoint, and ſpecify the offences, for which 
the accuſed ſhall be tried by the petit jury. 
When a proſecutor ſuggeſts that any man 
is criminal, and ought to be indicted, it be- 
longs to the grand jury to hear all the proof 
he can offer, and to uſe all other means they 
can, whereby they may come to underſtand 
the truth of the ſuggeſtion, and every thing 
or circumſtance that may concern it; then 
they are carefully ta examine the nature of 
the facts, according unto the rules of the com- 
mon law, or the expreſs words of the ſtatutes, 
whereby offences are diſtinguiſhed, and pu- 
aiſhments allotted unto each of them: it is 
true, that upon hearing the party, or his wit- 
neſſes, the petit jury may acquit or judge 
the facts in the indictment to be leſs heinous, 
or malicious, than they were preſented by the 
grand jury, but cannot aggravate them; which 
being conſidered, it will eaſily appear, by the 
intent and nature of the powers given unto 
grand juries, that they are by their oaths 
obliged, and their inſtitution, ordained to 
keep all injuſtice from entering the firſt gates 
of our courts of judicature, and to ſecure the 
innocent not only from puniſhmen, but from 
l diſgrace, vexation, ęxpencę or danger. 
To 


(88) 
To underftand our law clearly herein, the 
jurors muſt firſt know the lawful grounds 
whereupon they may and ought to indict, and 
then what truly and juſtly ought to be taken 
for the ground of an indictment. The prin- 
cipal and moſt certain is the jurors per- 
ſonal knowledge, by their own eyes or ears, 
of the crimes whereof they indict: or ſo 
many pregnant concurring circumſtances, az 
fully convince them of the guilt of the accuſed: 
when theſe are wanting, the depoſitions of 
witneſſes, and their authority, are their be 
guides in finding indictments. When ſuch 
teſtimonies make the charge manifeſt and clear 


to the jury, they are called evidence, becauſe 


they make the guilt of the criminal evident, 
and-are like the light that diſcovers what was 


not ſeen before: all witneſſes for that reaſon 


are uſually: called the evidence, taking their 
name from what they ought to be: yet wit- 
neſſes may ſwear directly and poſitively to 
an accuſation, and be no evidence of its truth 
to the jury; ſometimes ſuch remarks may be 
made upon the witneſſes, as well as in relati- 
on to their reputation and lives, as to the mat- 
ter, manner, and circumſtance of their de- 
poſitions, that from thence the falſhood may 
appear, or be ſtrongly ſuſpected: it is there- 
fore neceſſary to know what they mean by a 
probable cauſe or evidence, who ſay that our 
law requires no more for an indictment. 
Probable, is a logical term, relating to 
ſuch propoſitions, as have an appearance, but 


no certainty of truth, ſhewing rather what 18 
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not, than what is, the matter of ſyllogiſms: theſe 
may be allowed in rhetorick, which worketh 
upon the paſſions, and makes uſe of ſuch colours 
as are fit to move them, whether true or falſe; but 
not in logick, whoſe object 1s truth; as it prin- 
cipally intends to obviate the errors that may 


ariſe from the credit given unto appearances, by 


diſtinguiſhing the uncertain from the certain, 
veriſimile d vero, it cannot admit of ſuch propo- 
ſitions as may be falſe as well as true; it being as 
impoſſible to draw a certain concluſion from 
uncertain premiſes, as to raiſe a ſolid building 
upon a tottering or ſinking foundation. This 
ought principally to be conſidered 1n courts of 
juſtice, which are not erected to bring men into 
condemnation, but to find who deſerves to be 
condemned: and thoſe rules are to be follow - 
ed by them, which are leaſt liable to deception, 
For this reaſon the counſel of the Areopagites, 
and ſome others of the beſt judicatures that have 
been in the world, utterly rejected the uſe of 


rhetorick, looking upon the art of perſuading 


by uncertain probabilities, as little differing from 


that of deceiving, and directly contrary to their 


ends, who, by the knowledge of truth, deſired 
to be led in the doing of juſtice: but if the art 


that made uſe of theſe probabilities was ba- 
niſhed from uncorrupted tribunals, as a hin- 
drance unto the diſcovery of truth, they that 
would ground verdicts totally upon them, de- 
clare an open neglect of it; and as it is ſaid, that 
uno abſurdo dato mille ſequuntur, if juries were 
to be guided by probabilities, the next queſ- 


tion would be concerning the more or leſs pro- 


I * 
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bable, or what degree of probability is re. 

quired to perſuade them to find a bill: this 

being impoſſible to fix, the whole proceedings 

would be brought to depend upon the fanciz, 
of men; and as nothing is ſo flight but it my 
move them, there is no ſecurity that innocent 
perſons may not be brought every day into 
danger and trouble. By this means certain 
miſchiefs will be done, whilſt it is by their 
own confeſſion uncertain whether they are 
any ways deſerved by ſuch as ſuffer them, to 

the utter overthrow of all juſtice. 

If the word probable be taken in a com- 
mon, rather than a nice logical ſenſe, it fi- 
nifies no more than likely, or rather mor: 
than unlikely: when a matter is found to be 
ſo, the wager is not even, there is odds upon 
one fide, and this may be a very good ground, 
for betting in a tennis-court, or at a horſe- race; 
but he that would make the adminiſtration of 
Juſtice to depend upon ſuch points, ſcems to 
put a very {mall yalue upon the fortunes, li- 
berties and reputation of men, and to forget 
that thoſe who fit in courts of juſtice have ne 

other buſineſs there than to preſerve them. 
This continues in force, though in a dia- 
logue between a Barriſter and a Grand-]Jury We 
= Man, publiſhed under the title of the Grand- 
Jury Man's Oath and Office, it be faid, p. 3, We 
and 9. That their work is no more than to 
* preſent offences fit for a trial, and for that 
« reaſon, give in only a veriſimilar or probable 
charge; and others have affirmed, that 1 
* far leſs evidence will warrant a grand jutys 
r 333 6 jndiCt- 
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(91) 
t: indictment, than a petit jury's verdict.“ 
For nothing can be more oppoſite to the juſtice 
of our laws, than ſuch opinions: all laws 
in doubtful caſes direct a ſuſpenſion of judg- 
ment, or a ſentence in favour of the accuſed 
perſon : but if this were hearkened unto, 
grand juries ſhould upon their oaths affirm, 
they judge him criminal, when the evidence 
is upon ſuch uncertain grounds that they can- 
not but doubt, whether he is ſo or not. 

It cannot be hereupon ſaid, that no evi- 
dence is ſo clear and full, but it may be falſe, 
and give the jury occaſion of doubts, fo as all 
criminals muſt eſcape, if no indictment ought 
to be found unleſs the proofs are abſolutely 
certain, for it is confeſſed that ſuch caſes are 
not capable of an infallible mathematical de- 
monſtration ; but a jury, that examines all 
the witneſſes, that are likely to give any light 
concerning the buſineſs in queſtion, and all 
circumſtances relating to the fact before them, 
with the lives and credit of thoſe that teſtify 


it, and of the perſon accuſed, may and do often 


find that which in their conſciences doth fully 
perſuade them, that the accuſed perſon is 
guilty ; this is as much as the law, or their 
oath doth require ; and ſuch as find hills, after 
having made ſuch a ſcrutiny, are blameleſs 
before Gop and man, if through the fragility 
inſeparable from human nature, they ſhould 
be led into error ? For they do not ſwear that 
the bill is true, but that they in their conſci- 
ences believe that it is ſo ; and if they write 
gwramus upon the bill, it is not thereby de- 

M 2 clared 


(92) 
clared to be falſe, nor the perſon accuſed ac. 
quitted, but the matter is ſuſpended, until it 
can be more clearly proved, as in doubtful 
_ caſes it always ought to be. | 

Our anceſtors took great care that ſuſpici- 
ous, and probable cauſes, ſhould not bring 
any man's life, and eſtate into danger; fr 
that reaſon, it was ordained, by the Stat. of 37) WW 
Ed. III. cap. 18.“ That ſuch as made ſug- We 
geſtions to the king, ſhould find ſurety to 
« purſue, and incur the ſame pain, that the 
* other ſhould have had if he were attainted, 
© in caſe their ſuggeſtion be found evil; 
“ and that then proceſs of the law ſhould be 
“ made againſt the accuſed.” 

This manner of proceeding hath its root on 
eternal, and univerſal] reaſon : the law given 
by Gop unto his people, Deut. 19. allotted the 
fame puniſhment unto a falſe witneſs, as a per- 
fon convicted. The beſt-diſciplined nations of 
the world learned this from the Hebrews, and 
made it their rule in the adminiſtration of 
juſtice. The Grecians generally obſervcd it, 
and the Romans, according to their Lex Ja- 
liams, did not only puniſh death with death, 
but the intention of committing murder by 
falſe accuſations, with the fame ſeverity, as it 
it had been effected by any other means. This 
law was inviolably obſerved, as long as any 
thing of regularity or equity remained amonglt 
them; and when through the wickedneſs of 
ſome of the emperors, or their favourites, it 
came to be overthrown, all juſtice periſhed 


with it. A crew of falſe informers broke 
5 Out, 
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oat, to the deſtruction of the beſt men, and 


never ceaſed, until they had ruined all the 
moſt eminent and antient families: circum- 
vented the perſons, that by their reputation, 
wealth, birth or virtue, deſerved to be di- 
ſtinguiſhed from the common {ſort of people, 
and brought deſolation upon that victorious 
city. Tacitus complains of this, as the cauſe 
of all the miſchiefs ſuffered in his time and 
country “. 

By their means the moſt ſavage cruelties 
were committed under the name of law, 
which thereby became a greater plague, than 
formerly crimes had been : no remedy could 
be found, when thoſe Delatores, whom he 
calls, genus hommumn publico exitio repertum, & 
pants quidem nunquam ſatis coercitum +, were 
invited by impunity, or reward: and the mi- 
ſerable people groaned under this calamity, 
until thoſe inſtruments of iniquity were by 
better princes put to the moſt cruel, though 
well-deſerved deaths. 

The like hath been ſeen in many places; 
and the domeſtic quiet, which now is en- 
joyed in the principal parts of Europe, pro- 
ceeds chiefly from this, that every man 
knows the ſame puniſhment is appointed for 
a falſe accuſation, and a proved crime, 

It is hardly ſeven years ſince Monſieur Cour- 
boyer, a man of quality in Britany, ſuborned 
two of the king of France's guards to ſwear 
treaſonable defigns againſt La Motte, a Nor- 


man gentleman ; the matter being brought to 
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Monſieur Colbert, he cauſed the accuſed per-. 
ſon and the witneſſes to be ſecured, until the 
fraud was diſcovered by one of them, where- 
upon he was pardoned, La Motte releaſed, 
Courboyer beheaded, and the other falſe wit- 
neſs hanged, by the fentence. of the parlia- 
ment of Paris. Though this law ſeems to be 
grounded upon ſuch foundation; as forbids 
us to queſtion the equity of it, our anceſtors, 
(for reaſons beſt known unto themſelves) 
thought fit to moderate its ſeverity, by the 
Statute of 38 Ed. III. cap. 9. yet then it was 
enacted, and the law continues in force un- 
to this day, “ that whoſoever made com- 
* plaints to the king, and could not prove 
* them againſt the defendant,” by the pro- 
ceſs of the law limited in former ſtatutes, 
which is firſt by a grand jury; he * ſhould 
« be impriſoned until he had made gree to the 
“ party of his damages, and of the ſlander 
« he ſuffered by ſuch occaſion, and after 
„ ſhall make fine and ranſom to the king,” 
which is for the common damage that the 
king and his people ſuffer by ſuch a falſe ac- 
cuſation and defamation of any ſubject: and 
in the 42d of Ed. III. cap. 3.“ to eſchew the 
* miſchieſs and damage done by falſe accu- 
« ſers, it is enacted, * that no man be put 
* to anſwer ſuch ſuggeſtions, without pre- 
& ſentment before the juſtices; 1. e. by the 
grand jury: it cannot ſurely be imagined, that 
the ſuggeſtions made to the king and his coun- 
fel, had no probability in them, or that there 
was no colour, cauſe or reaſon for the king to 
| put 


, F * , P 83 * . W 
* 2 2 a 8 * * * = RY 1 * * 883 — 


r 


(95) 
put the party to anſwer the accuſation : but 
the grievance and complaint was, that the 
people ſuffered certain damage and vexation 
upon untrue, and at beſt uncertain accuſati- 
ons, and that therein the law was perverted 
by the king and his counſel's taking upon 
them to judge of the certainty or truth of 
them, which of right belonged to the grand 
jury only, upon whoſe judgment and integrity 
our law doth wholly rely, for the indemnity 
of the innocent, and puniſhment of all ſuch 
as do unjuſtly moleſt them. 
Our laws have not thought fit ſo abſolutely 
to depend upon the oaths of witneſſes, as to 
allow, that upon two, or ten men's ſwearing 
poſitively treaſon or felony againſt any man, 
before the juſtices of peace, or all the judges, 
or before the king and his council, that the 
party accuſed, be he either peer of the realm, 
or commoner, ſhould without farther inquiry 
be thereupon arraigned, and put upon his trial 
for his life : yet none can doubt but there is 
ſomething of probability in ſuch depoſitions ; 
nevertheleſs the law refers thoſe matters unto 
grand juries, and no man can be brought to 
trial, until upon ſuch ſtrict inquiries, (as is 
before ſaid) the indictment be found. The 
law is ſo ſtrict in theſe inquiries, that though 
the crime be never ſo notorious, nay, if trea- 
lon ſhould be confeſſed in writing under hand 
and ſeal, before juſtices of peace, ſecretaries 
of ſtate, or the king and council; yet before 
the party can be arraigned for it, the grand 
jury muſt inquire, and be ſatisfied, whether 
| ſuch 
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Monſieur Colbert, he cauſed the acciiſed pet- 


ſon and the witneſſes to be ſecured, until = 
fraud was diſcovered by one of them, where- 
upon he was pardoned; La Motte releaſed, 
Courboyer beheaded, and the other falſe wit- 
neſs hanged, by the ſentence of the parlia- 
ment of Paris. Though this law ſeems to be 
grounded upon ſuch foundation, as forbids 
us to queſtion the equity of it, our anceſtors, 
(for reaſons beſt known unto themſelves) 
thought fit to moderate its ſeverity, by the 
Statute of 38 Ed. III. cap. g. yet then it was 
enacted, and the law continues in force un- 
to this day, © that whoſoever made com- 
* plaints to the king, and could not prove 
* them againſt the defendant, by the pro- 
ceſs of the law limited in former ſtatutes, 
which is firſt by a grand jury; he © ſhould 
« be impriſoned until he had made gree to the 
« party of his damages, and of the ſlander 
« he ſuffered by ſuch occaſion, and after 
& ſhall make fine and ranſom to the king,” 
which is for the common damage that the 
king and his people ſuſfer by ſuch a falſe ac- 
cuſation and defamation of any ſubject: and 
in the 42d of Ed. III. cap. 3.“ to eſchew the 


* miſchieſs and damage done by falſe accu- 


« ſers,” it is enacted, „ that no man be put 
e to anſwer ſuch ſuggeſtions, without pre- 
“ {entment before the juſtices ;” 7. e. by the 
grand jury: it cannot ſurely be imagined, that 
the ſuggeſtions made to the king and his coun- 
fel, had no probability in them, or that there 
was no colour, cauſe or reaſon for the king to 
put 
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put the party to anſwer the accuſation : but 
the grievance and complaint was, that the 
people ſuffered certain damage and vexation 
upon untrue, and at beſt uncertain accuſati- 


ons, and that therein the law was perverted - 


by the king and his counſel's taking upon 
them to judge of the certainty or truth of 
them, which of right belonged to the grand 
jury only, upon whole judgment and integrity 
our law doth wholly rely, for the indemnity 
of the innocent, and puniſhment of all ſuch 
as do unjuſtly moleſt them. 
Our laws have not thought fit ſo abſolutely 
to depend upon the oaths of witneſſes, as to 
allow, that upon two, or ten men's ſwearing 


poſitively treaſon or felony againſt any man, 


before the juſtices of peace, or all the judges, 
or before the king and his council, that the 
party accuſed, be he either peer of the realm, 
or commoner, ſhould without farther inquiry 
be thereupon arraigned, and put upon his trial 
for his life: yet none can doubt but there is 
ſomething of probability in ſuch depoſitions ; 
nevertheleſs the law refers thoſe matters unto 
grand juries, and no man can be brought to 
trial, until upon ſuch ſtrict inquiries, (as is 
before ſaid) the inditment be found. The 
law is ſo ſtrict in theſe inquiries, that though 
the crime be never ſo notorious, nay, if trœa- 
ſon ſhould be confeſſed in writing under hand 
and ſeal, before juſtices of peace, ſecretaries 
of ſtate, or the king and council; yet before 
the party can be arraigned for it, the grand 
jury muſt inquire, and be ſatisfied, whether 


ſuch 
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ſuch a confeſſion be clear and certain: whe. 
ther there was no colluſion therein: or the 
party induced to ſuch a confeſſion by promiſe 
of pardon : or that ſome pretended partakers 
in the crime may be defamed, or deſtroyed 
thereby; they muſt inquire, whether the con- 
feſſion was not extorted by fear, threatenings, 
or force, and whether the party was truly 
compos mentis, of ſound mind and reaſon at 
that time. . 

The Stat. of 5 Eliz. cap. 1. declares the anti- 
ent common law concerning the truſt and dut 
of juries; and enacts, that none ſhould * be 
* indicted for aſſiſting, aiding, comforting, 
« or abetting” criminals in the treaſons therein 
made and declared, ** unleſs he, or they be 
de thereof lawfully accuſed by ſuch good and 
« ſufficient teſtimony or proof, as by the jury, 
« by whom he ſhall be indicted, ſhall be 
* thought good, lawful, and ſufficient to 
« prove him, or them guilty of the ſaid of- 
« fences.” Herein is declared, the only true 
reaſon of indictments, z. e. the grand jury's 
judgment that they have ſuch teſtimonies as 
they eſteem ſufficient to prove the party in- 
dicted guilty of the crimes whereof he is ac- 
cuſed, and whatſoever the indictment doth 
contain, they are to preſent no more, or other 
crimes, than are proved to their ſatisfaction, 
as upon oath they declare it is, when they 
preſent it. This exactneſs is not only required 
in the ſubſtance of crimes, but in the circum- 
ſtances, 'and any doubtfulneſs or uncertainty 


in them makes the indictment, and all ꝑro- 
ceedings 
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ceedings upon it by the petit jury, to be in- 
ſufficient, and void, and holden for none, as 
appears by the following caſes. 

In Young's caſe, in the Lord Coke's Re- 
ports, /6. 4. fol. 40. an indictment for mur- 
der was declared void for its incertainty, be- 
cauſe the jury had not laid certainty, in what 
part of the body the mortal wound was given, 
ſaying only, that it was about his breaſt ; the 
words were, Unam plagam mortalem ciroiter 


pettus. In like manner, in Vaux's Caſe, 


Coke's Reports, Ib. 4. fol. 44. he being in- 
diced for poiſoning Ridley, the jary had not 
plainly and expreſly averred, that Ridley 
drank the poiſon, though other words implied 
it, and thereupon the indictment was judged 
inſufficient; ** for (faith the book) the matter 
« of an indictment ought to be full, expreſs, 
te and certain, and ſhall not be maintained by 
* argument or implication, for that the in- 
« dictment is found by the oath of the neigh- 
* bourhood.” In the ſecond part of Roll's 
Reports, p. 263. Smith and Mall's caſe, the 
indictment was quathed for incertainty, be- 
cauſe the jury had averred that Smith was ei- 
ther a ſervant or a deputy, Smith exiſtens ſer- 
vus five deputatus, are the words: it was doubt- 
leſs probably enough proven to the jury, that 
he was either a deputy, or ſervant, but becauſe 
the inditment dig not abſolutely and certainly 
aver his condition either of ſervant or deputy, 
it was declared void: if there be any defect 
of certainty in the grand jury's verdict, no 
proof or evidence to the petit jury can ſup- 
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ply it, fo it was judged by Wrote and Wig's 
caſe, Coke, 4. Rep. fol. 45, 46, 47. It was 
laid, that Wrote was killed at Shipperton, 
but did not aver that PPE was within 
the verge, though in truth it was, and no 
averment or oath to the petit jury, could ſup. 
ply that ſmall failure of certainty to ſupport 
the indictment; and the reaſon is rendered in 
theſe words, VIZ. £6 The indictment being 
& werediftum, id eſt, dictum veritatit, a verdict, 
« that is, a ſaying of truth, and matter of 
& record, ought to contain the whole truth, 
„ which is requiſite by the law, for when it 
« doth not appear, it is the ſame as if it were 
& not, and every material part of the indict- 
« ment ought to be found ypon the oath of 
« the indicters, and cannot be ſupplied by 
* the averment of the party.” The grand 
jury's verdict is the ae e of all judicial 
proceeding againſt capital offenders (at the 
king's ſuit) if that fail in any point of cer- 
tainty, both convictions and acquittals there- 
upon are utterly void, and the proceedings 
againſt both may begin again, as if they had 
never been tried, as It appears in the caſe laſt 
cited, fol. 47. 

Now as the law requires from the grand 
Jury, particular, certain, and preciſe 1 
tions of truth, ſo it expects that they ſhould 
look for the like, and accept of no other from 
ſuch as bring accuſations to them. For na 
man can certainly affirm that which is uncer- 
tainly delivered unto him, or which he doth 
not firmly believe. The witneſſes that they 
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receive for good, are to depoſe only abfolute 
tertainties about the facts committed, that is, 
what they have ſeen or heard, from the ac- 
cuſed parties themſelves, not what others have 


told them; they are not to be ſuffered to make 


probable Arguments, and infer from thence 
the guilt of the accuſed ; their depoſitions 
ought to be poſitive, plain, direct and full: 
the crime is to be ſworn without any doubt- 
fulneſs or obſcurity ; not in words qualified, 
and limited to belief, conceptions, or appre- 


henſions. This abſolute certainty required in 


the depoſition of the witneſſes, is one princi- 
pal ground of the jury's moſt rational aſſurance 
of the truth of their verdict. The credit alſo 
of the witneſſes ought to be free from all ble- 
miſh, that good and conſcientious men may 
rationally rely upon them in matters of 16 
great moment as the blood of a man. It 
muſt alſo be certainly evident, that all the 
matters which they depoſe, are conſiſtent with 
each other, and accompanied with ſuch cir- 
cumſtances as in their judgment render it cre- 
dible. All juſt inditments muſt be built 
upon theſe moral aſſurances, which the wiſ= 
dom of all nations hath deviſed as the beſt 
and only way of deciding controverſies. Nei- 
ther can a grand juryman, who ſwears to pre- 
ſent nothing but the truth, be ſatisfied with 

leſs. 
it is ſcarce credible, that any learned in our 
laws ſhould tell a grand jury, that a far leſs 
evidence will warrant their indictment, being 
but an accuſation, than the petit jury ought to 
2 have 
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have for their verdict. Both of them do, in 


like manner, plainly and poſitively affirm upon 
their oaths the truth of the accuſation ; their 


verdicts are indeed one and the ſame in ſub- 
ſtance and ſenſe, though not in words. There 


is no real difference between affirming in 
writing that an indictment of treaſon is true, 
as is the practice of grand juries, and ſay ing that 
the party tried thereupon is guilty of the trea- 
ſon whereof he is indicted, as is the courſe of 
petit juries: They are both upon their oaths ; 
they are equally obligatory unto both: the one 
therefore muſt expect the ſame proof for their 
ſatisfaction as the other; and as clear evidence 
mult be required for an indictment as for a ver- 
dict. It is unreaſonable to think that a ſlighter 
proof ſhould ſatisfy the conſciences of the great- 
er jury, than is requiſite to convince the les; 
and uncharitable to imagine, that thoſe ſhould 
not be as ſenſible as the others of the ſacred ſe- 
curity-they have given by oath, to do nothing 
in their offices but according to truth. 

If there ought to be any difference in the 
proceedings of the grand and petit juries, the 
greater exactneſs and diligence ſeems to be re- 


-quired in the grand jury: for as the ſame 


work of finding out the truth, in order to the 
doing of juſtice, is allotted unto both, the 
greateſt part of the burthen ought to lie upon 
them that have the beſt opportunities of per- 


forming it. The invalidity, weakneſs, or 


defects of the proofs, may be equally evident 
to either of them; but if there be deceit in 
ſitting true teſtimonies, or malice in ſuborn- 


ing 
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ing wicked perſons to bring in ſuch as are 


| falſe, the grand jury may moſt eaſily, nay 


probably only can diſcover it : they are not 


ſtraitened in time; they may freely examine 
in private, without interruption from the coun- 


ſel or court, ſuch witneſſes as are preſented 


unto them, or they ſhall think fit to call: 


| they may jointly or ſeverally inquire of their 


friends or acquaintance after the lives and re- 


| putations of the witneſſes, or the accuſed per- 
ſons and all circumſtances relating unto the 
| matter in queſtion, and conſult together under 
the ſeal of ſecrecy. On the other fide, the petit 
jury being charged with the priſoner, acts in o- 


n court, under the awe of the judges; is ſub- 


ject to be diſturbed or interrupted by counſel ; 
| deprived of all opportunity of conſulting one 
another until the evidence be ſummed up; 
and not ſuffered to eat or drink until they 
| bring in a verdict. So is it almoſt impoſhble 
for them, thus limited, to diſcover ſuch evil 
practices as may be uſed for or againſt the 
} priſoner, by ſubornation or perjury to pervert 
| juſtice. If therefore the grand jury be not 
permitted to perform this part of their duty, 
it is hard to imagine how it ſhould be done at 
all; and it is much more inconceiveable how 
they can ſatisfy their conſciences, if they ſo 
| neglect as to find a bill upon an imperfect evi- 


| dence, in the abſence of the priſoner, in ex- 
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pectation that it will be ſupplied at the bar: 
n concerns them therefore to remember, that 
if they proceed upon ſuch uncertainties, they 


will certainly give incurable wounds to their 
neighbour's 


6102) | 
neigh ur's reputations, in order to the d: 
ſtruction of their perſons. 
Whatever ground this doctrine of indiding 
upon flight proofs may have got in our day, 
it is, as we have ſeen, both againſt law any 
reaſon, and contrary to the practice of forme 
times. My lord Coke, in his Comment » 
Weſtminſter 2d, tells us, „That in thoſe days, 
(and as yet, it ought to be) “ indictment 


taken in the abſence of the party, wer 


« formed upon plain and direct proofs, at 
« not upon probabilities and inferences, 
Herein we ſee that the practice of our fore: 


fathers, and the opinion of this great and j. 


dicious lawyer, were directly againſt this nes 


doctrine: and ſome that have carefully locked 


backward, obſerved, that there are very fey 
examples of men acquitted by petit juries, be- 
cauſe grand juries of old were ſo wary in can- 
vaſſing every thing narrowly, and ſo ſenſible 
of their duty in proceeding according unto 
truth, upon ſatisfactory evidence, that few a 
none were brought unto trial till their guilt 
ſeemed evident. 

It is therefore a great miſtake, to think 


that the ſecond juries were inſtituted for the 


hearing of fuller proofs : that was not thei 
work, but to give an opportunity to the a. 
cuſed perſons to anſwer for themſelves, ant 
make their defence; which cannot be thougl! 


to ſtrengthen the evidence, unleſs they be 


ſuppoſed to play booty againſt their own liv 
By way of anſwer, the priſoner may avoi 


the charge : he 1s permitted to take except! 
ons: 
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ons: he may demur or plead to the indict- 
ments in points of law. Herein the judges 
ought to afliſt him ; and appoint counſel, if 
be defire it. He may ſhew the indicters, 
that is; the grand jury, or ſome of them, are 
not lawful men, or not lawfully returned by 
che ſheriff. Embracery or practice may be. 
proved in the packing of a jury; a conſpiracy 
or ſubornation may be diſcovered. Falſhood 
may be found out in the witneſſes, by queſti- 
ons about ſome circumſtances that none could 
have aſked or imagined, except the party ac- 
cuſed. And beſides doing right to the in- 
E dicted in theſe and many other things, it is 
the people's due to have all the evidence firſt 
taken in private, to be afterwards made 
public at the trial, that the kingdom may be 
latisfied in the equal adminiſtration of juſtice, 
and that the judgments againſt criminals may 
be of greater terror, and more uſeful to pre- 
| ſerve the common peace. 

If any object, that this doctrine would in- 
troduce double trials for every offence, and all 
the delays that accompany them; it may be 
anſwered, that Nulla unguam de morte hominis 
cunctatio longa eſt, Juv. Sat. No delay is to 
* be eſteemed long, when the life of a man is 
* 1n queſtion.” The puniſhment of an offend- 
er, that is a little deferred, may be compen- 
ſated by its feverity; but blood raſhly ſpilt | 
| cannot be gathered up; and a land polluted | 
byit is hardly cleanſed. Wiſe and good men, | 

n matters of this nature, have ever proceed- 
ed with extremè caution, whilſt the ſwift of | 
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foot for that buſineſs are in the ſeripturt 
repreſented under an ill character, 290 
have been often found in their haſte to dra 
more guilt upon themſelves, than what they 
pretended to chaſtiſe in others. To acid 
this miſchief, in many well-poliſhed king. 
doms, ſeveral courts of juſtice are inſtitute, 
who take cognizance of the ſame facts, but ſ 
ſubordinate unto one another, that in matter 
of life, limb, liberty, or other important 
caſes, there is a right of appeal from the in- 
ferior, before which it is firſt brought, to the 
ſuperior : where this is wanting, means hav 
been fcund to give opportunity unto the judges 
to reflect upon their own ſentences, that if 
any thing had been done raſhly, or through 
miſtake, it might be corrected : man, even 
in his beſt eſtate, ſeeming to have need of 
ſome ſuch helps. Tiberius Cæſar was never 
accuſed of too much lenity, but when he hear 
that Lutorius Priſcus had been accuſed of trea- 
ſon before the ſenate, condemned, and imme- 
diately put to death, Tam præcipites depreca- 
tus eft pænas, he deſired that ſuch ſudden pu- 
niſhment might for the future be forborn, and 
a law was thereupon made, That no decree 
tc of the ſenate ſhould in leſs than ten day: 
ee be tranſmitted to the treaſury,” before 
which time it could not be executed, Tac, 
Ann. 3. Matters of this nature concerning 
every man in England, it is not to be doubted 
but our anceſtors conſidered them; and ou! 
eonſtitution neither admitting of ſubordinate 
judicatures, from whence appeals may hy 
| mace, 


P 
nade, nor giving opportunities unto juries to 
re-examine their verdicts after they were 
iven, they could not find a way more ſuit- 
able unto the rules of wiſdom, juſtice and 
mercy, than to appoint two juries, with equal 
care, according unto different methods, the 
one in private and at leiſure, the other publicly 
in the preſence of the party, and more ſpeedy, 
to paſs upon every man; ſo as none can be 
condemned unleſs he be thought guilty by 
them both. And it cannot be imagined, that 
ſo little time as is uſually ſpent in trials at the 
bar, before a petit jury, ſhould be allowed un- 
to one that pleads for his life; or unto them; 
who are to be ſatisfied in their conſciences, un- 
leſs it were preſumed, that the grand jury had 
ſo well examined, prepared, and digeſted the 
matter, that the other may proceed more ſuc- 
cintly, without danger of error. | 
Therefore let the grand juries faithfully per- 
form their high truſt, and neither be cheated 
nor frighted from their duty : let them purſue 
the good old way, ſince no innovation can be 
brought in, that will not turn to the prejudice 
of the accuſed perſons and themſelyes. Let 
them not be deluded with frivolous arguments, 
ſo as to invalidate a conſiderable part of our 
law, and render themſelves infignificant ci- 
phers, in expectation that petit juries will re- 
pair the faults they commit ; fince that would 
be no leſs than to flight one of the beſt fences 
that the law provides for our lives and liber- 
ties, and very much to weaken the other. 
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When a grand jury finds a bill againſt any 
perſon, they do all that in them lies to take 
away his life, if the crime be capital; and it 
is ridiculous for them to pretend they rely up. 
on the virtue of the petit jury, if they ſhew 
none in themſelves. They cannot reaſonably 
hope the other ſhould be more tender of the 
priſoner's concernments, more exact in doing 
Juſtice, or more careful in examining the cre- 
dit of the witneſſes, when they have not only 
neglected their duty of ſearching into it, but 
added ſtrength unto their teſtimony, by find- 
ing a bill upon it. | 

They cannot poſſibly be exempted from the 
blame of conſenting, at the leaſt, unto the 
miſchiefs that may enſue, unleſs they uſe all 
the honeſt care that the law allows to prevent 
them ; nor conſequently avoid the ſtain of the 
blood that may be ſhed by their omiſſion, ſince 
it could not have been, if they had well per- 
formed their part before they found the indict- 
ment, whereby the party is expoſed to ſo many 
diſadvantages, that it is hard for the cleareſt 
innocence to defend itſelf againſt them. 

But when the one and the other jury act as 
they ought, with courage, diligence and im- 
partiality, we ſhall have juſt reaſon, with the 
wile lord chancellor Forteſcue, to celebrate 
that law that inſtituted them,*® : to congratu- 
late with our countrymen the happineſs we 
enjoy, whilſt our lives lie not at the mercy 
« of unknown witneſſes, hired, poor, uncer- 


* Forteſc. Je Laud. Leg. Ang. cap. 26. 
& tain; 
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« tain ; whoſe converſation or malice we are 
« ſtrangers to; but neighbours of ſubſtance, 
« of honeſt report, brought into court by an 
« honourable ſworn officer: men who know 
« the witneſſes, and their credit, and are to 
« hear them and judge of them : that want no 
« means for diſcloſing of truth ; and from 
© whom nothing can be hid, which can fall 
* within the compaſs of human knowledge.” 


60 FTER that the King for the ſpace 
a A of three years and more, had remain- 
« beyond ſea®, and returned out of Gaſcoign 
« and France into England, he was much 
e yexed and diſturbed by the continual cla- 
* mour both of the clers y and laity, deſiring 
* to be relieved againſt the juſtices, and other 
* his majeſty” s miniſters, of ſeveral oppreſ- 
* fjons and injuries done unto them, contrary 
« to the good laws and cuſtoms of the realm; 
% whereupon king Edward by his royal letters 
* to the ſeveral ſheriffs of England, com- 
e manded that in all counties, cities, and mar- 
« ket towns, a proclamation ſhould be made, 
„that all who found themſelves aggrieved 
* ſhould repair to Weſtminſter at the next 
« parliament, and there ſhew their grievances, 
** where as well the great as the leſs ſhould 
receive fit remedies and ſpeedy juſtice, ac- 


?P oflquan rex per ſpatim trium annorum ot amplius i in partibus 
*ranſmarinis remanſiſſet, Qe. 
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te cording as the king was obliged by the bond 


40 


ce 


ce 
cc 
cc 
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of his coronation oath: and now that great 
day was come, that day of judging even 
the juſtices, and the other miniſters of the 
king's council, which by no colluſion or te. 

ward, no argument or art of pleading they 
elude or avoid: the clergy therefore and the 
people being gathered together, and ſeated 
in the great palace of Weſtminſter, the 
archbiſhop of Canterbury (a man of emi- 
nent piety, and as it were a pillar in the 
holy church and the kingdom) riſing from 
his ſeat, and fetching a profound ſigh, ſpoke 
in this manner: Let this aſſembly know 
that we are called together concerning the 
great and weighty affairs of the kingdom, 
too much alas of late diſturbed, and till 
out of order, unanimouſly, faithfully and 
effectually with our lord the king to treat 
and ordain: ye have all heard the grievous 
complaints of the moſt intolerable injuries 
and oppreſſions, of the daily deſolations 
committed both on church and ſtate, by 


this corrupt counſel of our lord the king, 


contrary to our great charters, ſo many 
and fo often, purchaſed and redeemed, 
granted and confirmed to us by the 
ſeveral oaths of our lord the king that 
now is, and of our lords king Henry 
and John, and corroborated by the dread- 
ful thunderings of the ſentence of excom- 
munication againſt the invaders of our com- 
mon liberties of England in our ſaid char- 


ters contained; and when we had conceived 
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& frm and undoubted hopes, that theſe our 
« liberties would have. been. faithfully pre- 
« ſeryed by all men, the king, circumvented 
« and ſeduced by the counſels of cyil miniſters, 
« hath not been afraid to inviolate it by in- 
« fringing them, falſly believing that he could 
« for rewards be abſolved from that offence, 
% which would be the manifeſt deſtruction of 

« the kingdom. 
« There is another thing alſo that grieves 
* our ſpirrits that the juſtices ſubtilly and ma- 
«* liciouſly, by divers arguments of covetouſ- 
te and intolerable pride, have the king againſt 
* his faithful ſubjects ſundry ways incited and 
te provoked, counſelling him contrary to the 
te good and wholeſome advice of all the liege- 
« men of England, and have not bluſhed nor 
e been afraid, impudently to aſſert and prefer 
te their their on fooliſh counſels, as if they 
* were more fit to conſult and preſerve the 
% commonwealth, than all the eſtates of the 
% kingdom together aſſembled; ſo that they 
te be truly ſaid of them, they are the men, 
te that troubled the land, and diſturbed: the 
* nation nnder a falſe colour of gravity, have 
* the whole people grievouſly oppreſſed, and 
under pretence of 5 the antient 
% laws, have introduced new, I will not ſay 
* laws, but evil cuſtoms : ſo that through the 
** 1gnoranceof ſome, and the partialityofothers, 
** who for reward or fear of great men have 
been engaged, there was no certainty of 
% law, and they ſcorned to adminiſter juſtice 
+ tothe people, their deeds are deeds of wick- 
Foy « cdnels, 
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* edneſs, and the work of iniquity is in their 
* hand, their feet make haſte to evil, and 
* the way of truth have they not known; 
z what ſhall I ſay? there j is no judgment in 
's their paths. 

& How many free-men of this land, faith. 
ful ſubjects of our lord the king, have like 
ge the meaneſt ſlaves of loweſt condition with. 
any fault been caſt into priſon, where ſome 
„by hunger, grief, or the burden of their 
* chains, have expired, they have alſo extort- 
ed at their pleaſure infinite ſums of money 
6 for their ranſoms; the coffers of ſome, that 
* they might fill their own, as well from the 
* rich as the poor, they have exhauſted, by 
*« reaſon whereof they have contracted the 
* irreconcilable hatred and dreadful impreca- 
&* tions of all men, as if they had purchaſed 
te and obtained ſuch an incommunicable 
*© privilege, by their deteſtable Charter of non 
« obftante, that they might at their own luſt 
« be free from all laws both human and 
% divine. 

% Moreover, there is another more this or- 
f* dinary grievance, which hitherto hath, and 
in ſome meaſure doth ſtill rage among us: 
e all things are expoſed to ſale, if not as it 
« were to plunder and theft. Alas! how 
great power hath the love of money in the 
* breaſts of men? Hear therefore, O ye 
* wicked, from my mouth the dreadful de- 
_ © cree of Heaven; the dejection of your 
* countenances accuſe you, and like the men 
& of Sodom, ye have not hidden but pro- 
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« claimed the fin : Wo be to your ſouls, wo 
« be to them that make laws, and writing 
« write injuſtice, that they may oppreſs the 
« poor in judgment, and injure the cauſe 
« of the humble, that widows may become 
| « their prey, and that they might deſtroy 
« the orphan. Wo be to thoſe that build 
their houſes in injuſtice, and their taber- 
« nacles in unrighteouſneſs : wo be to them 
| « that covet large poſſeſſions, that break 
« open houſes, and deſtroy the man and his 
| « jnheritance: wo be to ſuch judges who are 
« like wolves in the evening, and leave not 
« a bone till the morning. The righteous 
judge will bring ſuch counſellors to a fool- 
| « jth end, and ſuch judges to confuſion : ye 
| « ſhall all preſently with a loud cry, receive 
the juſt ſentence of the land. 

At the hearing of theſe things all ears 
| © tingled, and the whole community lifted 
| © up their voice, and mourned, ſaying, Alas! 
alas for us ! what is become of that Engliſh 
Liberty which we have ſo often purchaſed, 
% which by ſo many conceſſions, ſo many ſta- 
* tutes, ſo many oaths, hath been confirmed to 
% ye? | | | 
| © Hereupon ſeveral of the criminals with- 
| © drew into ſecret places, being concealed by 
| © their friends; ſome of them were brought 
forth into the midſt of the people, and de- 
| © ſervedly turned out of their offices; one 
was baniſhed the land, and others were 
* grievouſly fined, or condemned to perpetual 
| © impriſonment, 
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all the juſtices of England, ſaith her 
** except John Mettingham, and Elias Blecks 


(112) —— 
% This is confirmed by Spelman, An. kad 


ce. An. 18 Ed. I. apprehended for corruptigh 


„ ingham, whom I name ſor their honour; 
© and by judgment of parliament. condemg. 
4 ed, ſome to impriſonment,” others to baniſh, 
C ment, or confiſcation of their eſtates, and 
% none eſcaped without grievous fines, and 
« the loſs of their offices. 
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